— — — 
— 3, IR 8 TT 


e P * 
CEO CO 


DECISIONS 


COURT OF SESSION, 


FROM ITS 
INSTITUTION till the Year 1764, 
WITH SEVERAL 


DECISIONS SINCE THAT PERIOD. 
4 85 5 % 


: ” 
x : 4 k 2 ; " 
j * 7; i 2 * N * 2 FP is 2 4+» * 
. * ” * ; „„ im. > - we „ „ „ 


IN THE FORM or 
A DICTEMANARE 


LON D O N: 


Sold for the Editor by V. Hay, at the Artiſts Exhibition 
hall, near Exeter Change; 7. Cauell, oppoſite Ca- 
therine Street; N. Brown, Corner of Eſſex Street, 
Strand; by Mrs. Follingsby, within Temple Bar, 
Fleetftreet : And by C. Elliot, in Edinburgh, 


_ M DCC LXXIV. 


IN FIVE VOLUMES. 
nbd — 1 — Mttw-niert sie 


y N F 
LI 
9 
. * 
* o 
— F 4 * 
4 } * ” 
- 
1 * 
. 
O 
1 
* + "7 * - Pd — 
4+ F =y 4 7 


* 
— 
* 
. 
4 


\ 
. 
rant 
% * 
> 
- "\ 
— * 
* 
* 
. 


. 2 7 - 
* 2 7 
* | % T td its. 7 + * &, 
4 * 1 Er * I 5 ? £ , 924 2 
. A - „ i 1 F \. 41 * o * 
- . >. 4 941 2414 : = 
A % 4 i Boy «4 
N 
/ 
a a v4 >» 
>. a ef YER OS JIE x... 
4 * ,4 * * 5 * . 
\ g 
* 
{ 1 
# * * ö 
. - » . * 1 ; . 3 "1 % * 25 
. þ ; . : 5% I „ » 4 _ 1 4 * . - 
mn = a 5 5 by 
. . * 
E 0 ky . 25 
2 Ni A 3 ons Hato . 
1 4 — \ * a 
* . 
U 
7 = # 
4 4 4 > 
i - $ | LN 
{ my , ; $2 
E » 2 7 4 „ * — 
x # 4 4 * E 
$ . 4 0 ; 
42 +> 


0 — 
„ - * a a"_ * =_ 
3 ů — 
- 4 * 
K 1 — * * * : * 
2 * 7 * 4 Ul ? 5 + , 2 
\ 3 . * ; ; 
7 
- 
1 a a 8 n „„ oo ell 24-44 
* ; 1+ a 6 * * * 5 « ' ) by ** * mn 4 
2 fo 
o 1 
1 4 2 4 of 
' 9 1 
ES j n 
* 
* 
E > 
[7 4.4 - 
W * Ti 3 
Py 4 4 kt I 9 +» „ by / * — 
— x 


* * 13 ' 6 gY” 4 nds + 
OY » 1 TT, 1 (254: 
* 7 ' . * r EY 4 hi 1 , — — _— 1 
SIT * # „* 7 * * Ach. g 
* 1 \ £44: 
6 8 Ps. . Ke * 
* » * 9 , * ** 
* * * * 
o * 
* „ dag YE * 
PR : — 
* 
. 


8c 


DECISIONS 


OF THE 


COURT OF SESSION, 


FROM ITS 


INSTITUTION till the Year 1764. 


WITH SEVERAL 
DECISIONS SINCE THAT PERIOD. 


ARRANGED UNDER PROPER TITLES, 


3 ens 


IN THE FORM OF 


A DIG TFN 


VOLUME III. 


D 0 Me. 
gold for the Editor by W. Hay, at the Artiſts Exhibition- 
hall, near Exeter Change; 7. Cadell, oppoſite Ca- 
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NAUT , CAUPONES, STABULARIL 
VINTNER in a town, | tho' no inn-keeper, 
A found to be in the caſe of the edict; . Fount. 
17. Feb. 168 7. Maſter of Forbes. As alſo houſe» 
holders 1 a town, who ſet rooms to OO Fount. 
5. eg . May , 2 
upon the edit Maura, e net | labularii, | 
&c. the rat upon alledged, That he did a leathern 
girdle full of money to, the defender. his landlord, 'who | 
promiſed, that ſhould be wanting ; that the de- 
fender came frequently into his chamber that night, 
and that next morning, ſo ſooh as he miſſed his money, 
he notified the ſame to the defender : The Lords found 
the libel relevant to be proved proved: jure, and declar- 
ed, That theſe being proved, they would take the pur- 
ets oath in litem upon , 4. Dec. 
1661, White. — 
IHE Lords found a 'Vinmer Table" for a cloak amiſ- 
ſing-in his houſe, belonging to a who was drink- 
ing in it, tho' the cloak, was not delivered to the vint- 
ner' nor any of his ſervants ; becauſe it was proved to 
have been lying vn the by-table of a waiting-room, 


when the gentlemens ſervants were removed to ano» ' 


ther room to ſup, during which time, the vintner's own 
ſervants attended, and it was miſled. Fount. 17. Feb. 
1627, Maſter of Forbes. © | 

A Traveller having brought | 2 his  clok-bag into an 
inn, and it being aiffing purſued. the 
landlord, elering to pros. Fe at- hs "Yd Barb rrobrd 
ſum in it. The Refence was, That the prſur had: = 

Vor. III. | A ken 


2 
% 


a NAUTA, CAUPONES, &c. 
ken the cloak-bag with him into his own chamber, 
whereof he had the key, and not havin g delivered 
it to the landlord, he the landlord, was not liable. The 
Lords, before anſwer, ordained. the purſuer to bring 
ſome ee he 4 the money, w 2 
etiveEd i ount. "19, an. 1700. f 

e berg being purſued — the edict, by a 
AS who. brought in a purſe. of gold into bis houſe,” 
which was an next morning; and it being prov- 
ed, that the party ſhewed his rt his purſe. 
in the evening, which was found on. the 
table next morning; as allo, that the ee d him 
the key of his room, and adviſed him to bolt the door 
within, ſo that none might have acceſs, and yet he 
might open it himſelf : And it not being proved, that 
he had acquainted the houſe, or ſſiewed what he bad a- 
bout him, the Lords aſſoilzied the defender, and*found 
him not in che caſe of the edict, . Fount. 34. June, 3794: 
Hay. ; 

A Man's _hroqches, wok that e, 1 (beth, being 
'amiſſing in an . a-purfi 6 pom the at nei, 
' Caupones, &. the: La all pen * 
be taken as to What he kad | in his breeches, andthe \ 
Tue of the ſame, that: they might. Feltric and modify 
it as they ſaw. . 1 Va 5. rho 1 we 
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1714. "Prins. 14. je 15 Chiſholm. ns 201: 2p | 
„Tu. REE Packmen having hired a garter 
acks from Ajr toKilmarnock, it was. Weed . 1 
of the packs was opened, and L. 80 Scots 
it: The Lord's found, That it being proved, . that: 57 
pack had been o pened after Seb the defender was 
liable de rece 73 * that · the packman might Nr e by 
| his bath in /item, that money, was in. it w „he 0. 
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A. TESTAMENT" being confirmed, the neareſt 
moinenth jus que ſitum to 3 > at 12 ; 


; wWqa © F 


3 3 have — 2 
goods which belongs to- The aeg of f 
—2 Fad do tranſmit the ſame to the near * 
their exebutors, the the teſtament be 4 is effabli/þ 
not execmed b their deceaſe-' 'edwupor ton : 
Dirk: Gol, 28. Nov. 1676. Ker fe re RA 
Any of ile neareſt of ©] | F efore 't; 22 Pa, 85 3 
confirntation of the defundt's teffam © tail ret 
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„ NEAREST'of KIN. 
eſt of kin, not onl quoad the ſubjects confirmed, but 


before 


able eſtate in the next of 


Not bound „ his cuſtody, was de- 


death. 1 7. Dec. 192g. . Shearers. 


Neareſt. of bin the brother having uplifted; a ſum due 


her brother, implied but a non repugnantia, and could not 


Lords found the 


oad the whole 3 mobilium. Dec. 1735. Gil- 
rt and John Grays. Where the neareſt of kin 
confirm, the claim is thereby eſtabliſhed, as well as 
where. à ſtranger — the they thould ae 
the teſtament Y 


| — an 
ed dy them will ſtand good. a t I 
June, 1737 Mitchell. 1 1 I 
AConrinnariox of A the whole men: 
Rem. Deciſiona, p. 89. 
4 Dec. 174 Somervil But no right in veſted by. a 
decree dative without confirmation. Rem. Dec. p.. 
Next of kin of Robert Carmichael, — Fen 474. 
- A.COMMISSARY, upon application made to him, hav- 
Om and ſeal d up a deſunct's writs, 


as _—_— A 


ra confirm: cerned to deliver them up to the neareſt of 
kin of the defunct, tho: they were not en- 
firmed executors 8 . — 


aut g 
without may recover of 3 — 
been e intromitted with after the defunct” 3 


ONE having renounced in favor of her bender her | 
intereſt in her mother's executry, and- 


renounciag e to the mother, but without e ö 
intereſt. , tte ſamę; the ſiſter, aſter his death,: 
confirmed 


the executor to her 
mother, FO, — 


That the renunciation, in favor f 


ee ap th rigs : 1 , which her: 
brother neglecte were e defender pay t 
the parkuer, r, he oy 2 es ons from the. brother's 
repreſentatives, w is 
Bee of her right — of her brother. The 
2 confirmation did apereſen mY 
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abroad te acquaint Minn with'the Nate of Ri affairs, and _ 
to ſolicit” his 1 
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money fo advanced, tho the 
that time ineffeaual.” Bruce, 
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CELTS ssen 


effect, 
did not concern Hare. £xerntry ) Nr 686. — 
A Davonrgrikaving vm her father f a: | 
proviſion idatisfaction, of alle could aſk or rave by: 
his deceaſe, and rehounced her legutim und dend! part, 
this renunciation w a und to bat tier fremt dompering: 
_ the deſcendents — her — 1 elaiming gabe office 
executry, as nea of their ather. 
Tm 155. 21. Julyy d. Ga 1 the. 
like cafe, the clüldren of” the Tenouncer, Who were 
neareſt: kin d thete;- her, at che timel of 
wich — — another child who! ad noe 
renounced, 4 Phe Lords went upon chis fo. at a 
father, hyfgidag ſuch a renunetich,” means to — | 
not only the Fenouncer, But hier ber deſtendems, re- 
ferving his effect d ne hn chdr en and theit-deſcen- 
denta: 'Bit-elil6texdtafion Willnot ve place where the 
competition d with the file vr we yen t colterak 3 
and ſome off the: Lords Were bf d Ws the ex 
chuſion 'no furthey* ian favor of" as "them- | 
ſclves; not of che ents: Formats Same. 
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2 aal, Fal. 1 13. March, oa. The 


| Hay ee 8 7 pf Joly, 7633. Wor: 
NONENTRY-DUTIES: run till the heir be 
| get preet — — 
Unleſs the ſu. requiring: the. jor to infeſt him, be- 
Peniar be in cauſe a precept of c/axe conſtam is volunte- 
mora. tit, and what the ſuperiar is not bound 
to grant; and therefore, he cannot be 
in wee for. — . 17 Stair, 28. Jobs 1698. 
to infeft him, and made oſſen ot a charter, — 
rent, this was found to. put the ſuperior ia nr and to 
make him liable for the — he being in poſſeſſi · 
on by a declarator of nonentry. Forb. 24. +09, 1713. 
Univerſity, of Glaſgow. ——But a-ſupple char ge is not 
ſufßeient to put the ſuperior in mara. Stair, 9. Feb. 
1669, Black, Hare. (Nonentry). March, 168 4. Duke 
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which three! terms;-.the-nonentry-,was periat - 
ſound: to be of the nature of the ward, ready in poſ- 


and therefdre, that tha ſuperior might fan * * 


ſeek them withous./declarator of nonen- ward. 


> juſbas; mightzild-during.the ward, 
———— » „Dur. —— th 162. "Jar 


| Leſlie, Durie, Aauthinleck, onen y,. 19. July, 1637. 
E. Kinghorn nnd, That 


tho an apparent heir's 


minority being enpired, the, ward ceaſed; yet the ſupe - 


rior and his donatery; being in paſſe! 
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n | OATH. 


Lic. e de er's 
to they found the p rtleular . 
pProbative, yet ſed to take 
facr's oath in /item, with reſpect gene rt 
in the ſaid declaration, as. to what, other | baoks were 
1h | ler. Falc. and 
ſo-far_ allowed © OT. fe gone ke 
was fo t a 
maſter's inſtance againſt his apprentices cautioners, in 
the caſe of d ae es ark] when thers wed a track 


upon the particular ſpecies, quantit 
his oath in ſitem, wn by —— 

| | | aſtor his depoſition. ale, 8 1694 
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and found, that he mi t alſo depone upon all, but tated 
the prices deponed apori. There was no compearance 
for the defender. Cat 2 20. March 1573. Jarden. Dur. 
Spot. Ejection and ſpoliation) 8: March 2628. Brown. mm 
One having, without due order of law, intromitted 
with a pack of goods, leſt in his hands by his debtor, as 
a ſecurity for the debt; the debtor was allowed his oath 
in litem, tho it was pled for the creditor, that he cant 
ed four of his nel ana inventar and price the ſame. 
Stair 228. — 
- THE zramentu in liten was refuſed to be allowed 
to a ho veriſind/iter veritatems © 11 no 1 7 
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the party's. oath or by, WIneſfes. Fourit, 24," July, - 
1678. S970 don——The. m agiſtrates and. ſome, 3 
burgelſcs of a. burgh pbeing, ped. by We juſtices of 
r.eace of the county. 15 rling each, for. import - 
ing. Triſh victual, the f. A ede to their. oaths; 
the Lords in a ſuſpenſion, "Vis decreet, found, Tha, 
this delinquency was probable. by oath, as. well as uſty 
and other ſuch like. Forb, 24 Fount. 29. Jan: 177 f. Juſfi 
ces of Peace of the ſhire of Air, con. town of Iryine , 


— 


f certain clauſe in Ta Bever Ae upon, But in- 

( ſerted privately by the we party, who wrote i 4 

[ 415 and. omitted io read it When he, e all che gather 

. clauſes, and that the ſybſcriher was then overiaken wich Wii 

i drink, "21; which He feeds the ather; party's cath; ill \ 

h this was ſuſtained relevant an prohable. - 8 Sy Fr. 3 0 

i 1625., Scha. na crin N fora b 2 b 1 a 
' "tf | before an anferiorgudg e, the 215 found, 22 f 
i Ipelled might be proved hy the defenger's oath. 1 a 
101 | | C 
| thereupon. Fount.,.1.5. Nov, 167 — 
4 Found invaſion. and battery, releya 51 proed's JET... 


= #> — — 
- - by DR — 
4 — = 


The like, Hamilton againſt Boyd, 16. June, 1742. obftrv=" Mt 
ed by Home, p- r the W was found. in 


Lale. 
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ATH 4 PARTY. 2 


Falc. 2225 2s 221. Stirling, 4 Dec. 1762. T 
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„ 8 

1 e berge de wee 
5 inventary, may be urged to . 
„ oath, whether, ſince 8 it If a 13.45. 


h uad come ta his. knowledge, that 9 ound to der. 
er. goods and debts-were omitted, Which he; 275 4 ſee, 
of did not know: the time of the confirmati- cond — ah | 
t- on, and whether he, had got: greater pri- on rectal 4 
xs; ces than contained i in the inventary. Dir irI. n | 
at, 16. July, 166 7. Ker. ln a tytory ao- 
„ compt, the pupil having ene that the, tutors had 1 in- 
-. rromitted with, more goods, and got greater prices, than 
— thoſe.contajned,in che e any by them, when 
y=" mey confirmed the pupil executor to her father, and hay- 
i e e ſhane. to lr * the Lords found, .' 


upon à pe- 
that he d 
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ing, 8 

e AGED | . = 

« ſelf, I th; 1 god & other to 

of yours: 230 H a, * © he was not pon 1 — 

good or repeat the e Son and above. the Pri- 

cipal ſum and "intereſt there kme, p. 256. Ger. 

e 1 Ang 9 1 170 A. 
AE is bind-! 


ing tn l w. 
1 * l eb 


1 2 N. 


5 Ly, b 
» * 
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implies any cviditional of tim 
obligettiekt, 5 "Tv | be. ACER 


tempore, ot no le 


25. June, 1664... e ” 2 
e 
nother ee N ſhould bear” 225 burdens with 


the third, of the ſum, altho” in effe& not accepted 
the third cautioner, in ſ6 far as he had cauſed the cr . 
ditor _— one of the cautioners for the whole 
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rwe of 8 deed comdInIng 
— of heirs.” Fact Cpl. Ys 3s 
"*R n 3 078 e 


5 e Net ende explriveta'Þ in Fe f 25 


the Sn df chere is an obligation upon 

er aud his ſucceſſors, —— of 

n of the preſent tack to renew the Fans in be 
ef che rackſinan and his heirs, * the like num 
der of years, - and the like tack- 7 The queſtion was, 
If eis obligation do renew was } and' 

gular ſuceeſſors in the right to the tiends, ſo as to defend 
the tackſman and lis heifs againſt the patron,” who ob. 
1 right to- che ſaid tiends, in virwe ofthe a@ 1693 


before an rede; could be had upon the laid 
tion: 1d wes pled for the tackſman, The eblignton 
e eee rore „which is à real 


Fight; and this muſt have been the meaning of parties; 
for, conſidered as a perſonal obligation; {> could have 

no effect beyond the er's life, ſeeing he could not 
bia his ſhoves: in bee. Anſwered for the Patron; 
Had the tiends fallen below the — (dy there Was no 
Jon on the tuckſman to continue in poſſeſſion, and 
| tack-duty, after expiration of the tack in IVY 
77483 this obligation then can never be unde 


ſame with u tack, or @ prorogation of a tack, ſince it 13 
not o much as 4 ui contract, - | The Lords f. the 


hand, . it v Was - 273 That ; an 1 to eue re 


0 Ale may 


. OBLIGATION. 


2 whick — war as 

Hun- queſtion, - did not mit the ſame, e that ie ire. 

F v8 ; — — inen en ier . 

eee e e young 
| eir elf to 

* er children, ; the advice of five friends - . 

vor erein named, in what he ſhould be a- An obligation 

num. ble, upon their arrival at perfect age; to grant a 

was, hen the term was come, three of the 2 27 

Fun riends, by a writing under their hands, 

fend odified he — paid, but with . friends. . 

> ob- {out calling the he ir, 1 —— r 

69 heir ſubſcriptions having been obtained ſe 15 and 

liga- as to the other two, — was dead, the other re- 

* wr to wo be 3 the Lards found, That the, friends 


+ 3 
8 


ly determine without calling the heir, 
my 4. — pet . n, 
1 Geedans,, "WS2 FOAND P64 1 16 4 2 — 
IN aſdn'scontradt dAmarciage, the fchorchaving be- 
come bound to provide his eſtate to his ſn n 
and the heirs- male of the „ free Obligation —b— 
Fall charge and burden,” and having re- granted in im- 
ſerved no power toprovide Chil plement of an 
dren, he, at the ſame time, privately elicit · unlawful pro- 
9 to grant him miſe, - 
of burdening the eſtate with a. - 

to his youn ger children; which promiſe, the. 
on havin fulfilled _ the marriage, by. granting a 
dond the narrative of the promiſe, and that the 
— of marriage had been entered into by the fa- 
her, in compliance with the bride's: friends, that there 
ight be no ſtop to the marriage; the Lords reduced the 
bond at the inſtance of the heir - male of the marriage, 
as being granted in conſequence af an unlawful 8 
ontra f dem tabularum nuptiialium ij for tho of itſelf, it be 
a lawful and reaſonable deed, for; a man to provide his 
rothers and ſiſters, and the — — 
ad it oe AE moin; yet, where a 

Vol. IE 
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LA 4 
ane Faet 4 un bau. 
 ARERSON's $005 0k l ed, — abs dhe 
tor having promiſed to a debtor. "the rebek, never to 
aſſe payment, and chen retrocefing the rebel; the 
Lords. found, That he, being reponed, could not be 
pre judged by any promiſe of, the donator. . 
miſa) 20. Harch; 1624. Maeckieſon 
A CREDITOR, in an affignation to 2 bond. 
ed by divers correi, may provide, That the 
is not to uſe execution againſt ſome af them, but thi 
hinders nat the creditor to ſeekꝭ the full deht from the 
reſt, nor does it liberate the carrei, in whoſe: favor 
it was made, from à proportional relief. Gilmbur, 
Feb. 1665. M Math. The like, Hare, (Catuti 
oners) Feb. 1685. Wolmet. —A packum de nom pe: 
tendo made to a principal, e e ue ee 
den 4. 8 een, a Ro O23 TH 11114 104 34% 
= end. 1 5 bs 
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— — 9 — rf ren —  eerh the < , 
be bis father s of the marriage fiars, and that for 
' interdiffor, - end, he ſhould be inte ruicted to his 
e rg her father, andfatheremslaw.;* after their 
death the Lords refuſed. to inte ric 
im at the inſtance of his own fan, tho 
ſk ke of interdidtion Was expreſaly inſerted: in hs 
favor. Dur. 18. Jan. 1622. Silvertonhill—.—4 "boo 
was granted by a mſband'to-his wiſe,-beuri Th 
in reſpect of bis facility, Be, 
4 life-rent he had by ber, therefore, be o blagas e 
10 0 __ without. his 9 * ett 
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pac run iLcrruu 37 
inkübiticn was uſed.” crap —— poten this 
| I 1 „Here it was 


vife, who being age i, cant. curator 
o any other,/ much lels'to 1 5275 Feb. 
663. Minton. 
A BOND :was ſultumed, whereby 2 ; coalhewer 
ound himſelf to. ferye 4 coabmaſter for 
life, and found to be — hn e con- 
mores, nor Chriſtian liberty. — tra berths. © 


Bond) Dur. 24. Mureh, 1633. —_— tem. 


4 N | , 


ington— The tackſmen of The 
t be Poats belonging to the of John's-haven, * endif 
into a contr wih the miaſters' aud crews' of ſeveral 


of theſe boats, w — aan gs for the 
Ipace of three-nineteen 


Scots: h el — — 
44 each boat year x "that time, 
ey were te be as Aer es 2 — — 

inually 10 -theiy-reſpeQive best . . what not one of 
hem, during all that time; could remove from the 
illage of Joh haven; or ſo much as from one boat to 
mother. Two ef the above ffhers being under age 
hen they ſigned the contract, raiſed a reduction 
ereof, upon minori and The defence — 
hat there was no being the 1 
ade, and Which, — Ping looſed- this 
contract, they would follow'under® ſome other maſters, 
or in ſome other — ——— contract notwith- 
anding, r as being eat ar Km | 
atural li Der 1769. "28 and 
ere —— es hen in eu of 
„n fowid unlzwful without the Kings 
— Haad- 6. March, 162. Wedderburn. — 
— — entered — artnery of 


— 
* 
ed, That aſter the expiry of the three years,” either 


narrow 5 2 — ie 

8 them refuſing to enter into à new contract upon 
he former terms, ſhould” be” debarred from . 
ern in bookſelling within the city vf Glaſgow ;-in a 
reduction of the contract, che Lords foumd Jebar- 
| ing clauſe in the contract, is a lawful paction, Aan not 


1 , contrary 


Jan. 1735. Stalker. 


without incurring i 


1 
BY 


Parents, tu- 2 to the pupil's mother, who, on 


F a gratifi- charge for the ſum 
Zee an — ating: 17 


| 1634. -R 


pences waired out by the mother upon her devghtery with 


| Stair, 23. June, 1680. Hamilton. A man being 


brother, granted at the time of the cage , 
at e 


28  PACTUM ILLICITUM. 
contrary to the commen liberty of the ſubject. 35. 


VICTUAL once! to the market, being 
Foreſtallin, __ thereafter houſed the Lords found, That 
the [rar i i any foreſtaller buy it betwixt market 

i the magiſtrates may eſcheat it, 
pukie. Hadd. Dec. 1594. Merton, 


A TUTOR- N-LAW having, by the advice and 
arbitration of friends, granted a fac- 


tors, &c. tak» that account, gave him a bond for a 
ing money un- conſiderable ſum; the Lords. reprobat- 
der the name ed this tranſaction, and ſuſpended the 
iciter, as being 
or tho' a tutor 
may conſtitute a — Sore and appoint 
him a reaſonable — yet be ought not to take mo- 
ney himſelf, nor make Laker of any engagements he 
enters into Ret ——A account. Dur. 4 
Feb. 1639. * was found 
cauſe, granted by a woman to one who had been her 
curator, who — all her writs, and had refuſed to 
deliver them up 'till he got the bond, which was found 
a turpis cauſa. Nicolſon, (Turpis cauſa) 24. July, 
e. An interdictor ſhould take no pro- 
3 to any block of land pertaining to the 
iaterdicted perſon, and therefore, a bond granted by 
the purchaſer to the interdictor for 500 merks, was 
found null. Hadd. penut. July, 1622. Carnouſie. 
———A huſband granted bond to his wiſe's mother 
ſometime before the marriage, bearing, To be. for ex- 


a clauſe, That if the inteuded — tool not effedt, 
the bond ſhould be. nul: This bond was not ſuſtained 
alone, without an aſtruction of equivalent expence 
for it is cantra bones mores, for parents tutors, &c. 
who are bound ra.de the bak they: cov Guy chaſe ante 
their protection, to take any thing in name of gratifica- 
tion, gat 0 would be an encouragement — 
truſt, and to ſell their pupils to the moſt 


£© ©  @CTT » 


charged for the ſum in a bond due by him to his, wife's 


rie rin Toit bn = 
alleds fray th | 4 et 
hic "c be 
act and ſolemnizing Mar 
ertheleſs, ſuſtain the bond 
granted it. Fount. 31 July,” 769 * 
FT was found that: ons anipht ne & 
is debtor, except it wer in*'remume- ' 
ation, or for ſome fetal” favor” or "Orang" e 
eficence,' e ten from 4 
ent debtors not being able o make debtor. 
— payment, wor "be Kn 
nake preſents,” by Way of favor, A K delay from 
heir creditors, "Which mig Won ror! up do 0 | 
tereſt. Stair,” oF nn: . 677. Niſdet. == An af- 
i gnation to a tack redueed, being granted of 
he ſame date with u bond of bbyr wed money, and 
cknowledged in the party's oath to hape had no other 
erous cauſe. "Fount.” 20. June, 16962 Sutherland. 
- A man preſſed with many perſvnal debts, thot 
roper to borrow & cönſidef able ſtim upon Vetitable' 
<curity for "diſchargi 1 45 theſe" debts; at the ſame 
ime, there N a gain entered i into betwixt 
im and the d e his money, by 
hich it was — That in caſe at any time 
hereafter he ſhould have octaſion to ſell the lands, he 
uſt diſpone them to his ſaid creditar,. upon payment 
a price condeſrended on: Tb ir A to the 
ords the price Was „ aid a ding 1 
rrent rate for the time, yet "they found rhe Paction 
f ſale to be contra bono mores, an reduced the fame. 
ENT 1736. Brown. eine, * r n, ns 
Lords found a earitibn , his r 
king bond from the pf ieiHdebtor ' Tabngagre- < 
dr a fum of money as a Tewar# for - * Hfibathen , * 
ecoming cautioner N 5 
0705 mores, and 3 ant 
ond. Forb. 2 4. Fount. 2. rt King. | 
NO action lies on bond' for” a” fun Nay, 
| anted on condition, that the gr Sen 27 
r obtained his Majeſty's. pardon | Nu pled on. . 
or all crimes and m demeanors by condition a Loy 
im committed. Far. Col. v. © Hor, 2 


0 11. Stewart, 1 _—_ 1772. 


* 


" PACTUM. ILLICITUM. 


A BOND 2 When the 
n Abond payable when granter ſhall ucceed to a 
the granter aral perſon's eſtate, is. null upon tur 

to an eſtate. 2 - Pac. Col. v.. p.g1.Stewary 
1753. 

| OBLIGATION taken by. one who > procured 

_ . Mn... office for another, * ſoon 

= ae annuity to the officer's aunt, 
| ing as office, ed. Fac, Col. v. II. p. 897+, 5 Youg 


..Q. Feb. 1758. 
A BOND granted by a man. to « woman, and a 
eated by. them in 
Bond | grant. was was found. null by exception, as. being 


ed cauſa a- granted 0b twrpem ca. Hadd. Hope, 
dykerii. Obligations) 20. July, 1622. Durham. 
— the contrary was found Frere: 
aſter. Dur. 25- June, 1642, 
yoke g an adultereſs to her adukeroys ſon, — DN 
null on that ſcore, r 
dent's executor, qua neareſt of kin, the act hog 
1.592, relating only, to. diſpoſitions of heritage, For b. 
7. March, 1707. Dr. Irvine. 
ABILL granted by a man to a woman, ſuppo ſed 
io, be premium pudicitiæ, * which 
| Preniun pudicivie. the alledged, was granted as an in- 
ducement to marry him, ſuſtained. 
Home, p. 21. Provan, 17, Inne, 174˙ Nemark. 
Dec. Pp.. 46. 23. July, 1742 
IT Was. found to. . 4 defence age inſt n 
of relief, that the ſum aue 
TranſaBling gc. ed — by the purſyer, was the p 
man proceſi., ol the tranſacting of à cx imĩi = 
ceſs b brought againſt the defender, 
Fac. cok v. H. p., 264. M*Leod, 14, Dec. 1748. 
e part, of. e preſtahle an the. bride- 
| m's. father's. ſide, viz.. to poſſeſs his 
Paltum' con. in,a certain number of ers of 
ira fidem ta- Metnal, being remitted. by the hride- 
bulurum groom hi imſelf an the vary. & of the 
nuptiaizons doontract, in a. private tranſaction be. 
twixt his father and him; this was found 
contra banos mores, et fidem tabularum nuptialjum, - and 
werefore declared null. Spottiſ. * rs 16333 
- Hephurks 


PACTUMILLICIT UX. 31 
Hepburn. But the ſon, long after the D— hav- 
ing* voluntarily come to his father, and promiſed to 
adhere to the former bargain; the Lords, in regard 
he prejudiced none thereby but himſelf, and that his 
promiſe cop not 2 his * — wr” — 
to be prove is oath. Spottiſwẽ 

15. 1 3 ibidem. In a ſon's — of 
marriage, the father diſponed to him his eſtate, and 
the tocher was payable ta the father Which he accepted 
tor ſatisfaction of what debt was upon his eſtate, and 
ſor proviſions to his younger children; the fon having 
thereafter. ranted bond tor a certain ſum to the ſa- 
ther 2 y, before the marriage, it was reduced 
at the wife's inſtance, as contra fidem tabularum nupti- 
alium. Stair, 21. July 1688. Paton An eldeſt ſon, 
to whom, in his contract of marriage, the father be- 
came bound to make over the: ſubſtance of his ef - 
fects, having, before ſolemnization, been led private- 
ly to make a deed, enabling his father to burden the 
jnbjects, contained in the contract, with certain pro- 
vilions in favor of his younger children; the Lords, 
at the inſtance of the heir of the marriage, reduced this 
deed, as in defraud of the contract, and found · that it 
could not affect the ſpecial ſubjects contained in the 
contract, nor even the conqueſt during the marriage, 
which was alſo provided to the heirs of the marriage. 
Fount. 21. June, 1 700. Dalrymple, . — £791. 
Walker — h à contract of marriage, man's fa- 
ther having bound himſelf to pay a ſum to the huſband 
and wife, in conjunct fee and liferent, and the father 
prevailing. with. the fon, to give him .a... clandeſtine 
diſcharge of the ſum, before the marriage; —— 
1 at the relit's inſtance, as aſſignee 
buſband, againſt the father-in-law for the 
thought, that, the gaking a gratuitous diſcharge in. ſuch 
a manner, was an common and 
morality, and therefore, xeduced it Gmply and in to- 
tum. Dalr.. 21« Fount. 24- Feb. Forb. 1. Dec. 1705. 
Grieve A man having made over an. eſtate to his 
eldeſt, ſon, in his. ſon's contract af marriage, warrant- 
ing it to be worth, 800 merks of yearlx rent, and bur- 


and Lening bis. other eſtate with making 
12 cel, Gs, we de mann, take Ke 


32 FACTUM-ILLICITUM> 
from the. ſon of the ſaid obligation. In a reduction of 
the diſcharge againſt the father's other repreſentatives 
to whom the ſeparate eſtate was diſponed, che pur- 
ſuer s eſtate dallmg ſhort of the rent at which it was 
warranted; the Eords reduced the diſcharge- as contra 
fem. Forb 29. Jan; 1709. M Guffock. A fa- 
ther having diſponed his ole eſtate: in hig ſon b 
contract of marriage, reſerving an annuity to bitafelf; | 
but before:ithe marriage, having taken an oblig 

from the ſon, to grant ſuitable -proviſions to 

ther children; the Lords ound That in ere 
e m no. in "thin — of mar- 


42 r 

to. provide his eſtate. co his ſon, and the: Dien 
of the marriage, free of all charge and burden, 
reſerved no power to provide younger chil- 
arent n privately elicited from his 
ſon a promiſe, to grant him 2 faculty of is younger chi 

the eſtate with L., 200d" ſterling — — —— 
— ative ofthe 

5 after the marr upon the narrative 

— promiſe, and that the marriage - articles had been 
| — 2 in compliance . 
lawyers, that there might be no ſtop: of the: marris 
Sir e having exerced this faculty: granted him 
. on, in a pur uit againſt the heirs pf the marriage, 
for payment of this fum} the Lords found, That the 
particular | betwixt Sir Hugh and'Sir-Alex- 
ander before the Was padlorum 
nuptialium, and ſeeing ce hin. was granted by; Sir A- 
lexander, tho“ poſterior to the — on the nar - 
rative of the ſaid prior and. thet the 
marriage articles were only; made ranted by Sir 
Hugh, in compliance with the bride and ber friends; 
therein, that the ſaid bond was not binding on the 
heir-male of. the marriage. 8. Feb. 1718, Pollock. 
An a ſimilar. eaſe the bond of proviſin” wis-xe-: 
duced, tho” it did not go upon the 1 


PACTUM IELICITUM. 33 
elicited from the granter before his 
ot then it appeared, by a letter wrote: b the father 
> his - correſpondent; ang wh bil contract of 
narriage, which he had ſigned, that he had given in- 
tructions to his correſpon „not to deliver up the 
ontract, — private obligation from 

ſon, to grant the bon * eee 
ind ſiſters. 1279 Dec. 1739. Ruſſel. 
APART I having given a diſcharge of the — 
Wnmediately after the contract af marriage, and the 
8 e having followed, and the purſuing exhibitt- 
pn of his ſaid. d e; the Lords ordained the o- 
ther —— oath to be taken, whether there was 


liſcharge null. Colvil, Jan. 1577. Turnbull. 
he Lords refuſed to reduce a bond granted by a fon, 
ithout the / knowledge of his father, ' to his father-in- 
aw, at the time of 
minution of the tocher, becauſe the ſum was ſmall (be- 
ng but the tenth part of the tocher) and the leſion 
inconſiderable. Gilmour, ut. June, 1665. Kennedy; 
But this was thereafter ſtopp d to be further heard. 
Stair, 27. July, 1665, inter eoſdem.——A diſcharge 
of part of the tocher, before ſolemnization of the mar- 


at the inſtance of the granter himſelf, Who Was mi- 
nor, but without curators; | becauſe granted private 
3 concurrence of his hom he 

engaged to aſſiſt him in the · — — 
Home, 22. Nov. 1716. Viſcount of Arbutimot. 
4 ͤ EIARIER a 


in caſe of no heirs of the marria 
cher return to what ſer hs 2 appoint; and 


ſhe having named ber huſband, this nomination was 
ſuſtained, — ͤ —— and before ſo- 


lemnization; — — . Tale, gen bythe 


contract, but 
AM —— E — . 
A to — 
his part of the goods,” which S 2 
ſucceed to by Gecendd of nde "viventis. 
father, the ſaid father et 


er, 


tained, 


wy 


ay real numeration of money; and if not, found the 


his daughter, | for di- 


tage, reduced, as contra fidem tabularum nuptialium,' 


this tho 3 — — — was ſuſ- 


Pd 
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34  PACTUM-IL'LICITUM! 
tained, I — law, in this ind? the like 
caſes, ſuch as tailzies, renumciarions bairns part 
— WC: Buying en eee, 6. e. der 
{4 # . * 5 prin 
veying to: the — 4 * of Meteor hor 1 
eſtate, when the nearer heir was yet and many years 
thereaſter on life, was ſuſtained, tho it was | 
ed to be patium envb de hereditate vioenti. Tot 
29. Jahr, 17108. Rag. ba ts, 
"A MEMBER of me College ; of Juſtice, — 
tee ſor the ap beir, having pur- 
re chaſed a debt due . — pe Bae 
4 ſitis. thereupon adjudged the er 
Nn A Wer ens e un end- having con- 
veyed the adjudication to the apparent heir, retaining 
a: fourth: part of the eſtate as à gratuity to ; 
the Lords ſuſtained the tr anſaction made after: the pro- 
ceſi was: at an end, and ſound, That it cud not be 
re 'as 4 palm de Tae fer. Stair; 5 72 
75. Home. Stair; 23. July, 1675, | 
1676, imer . — 
quote litis being propon r. 4 the; Sa — 
S the Lordb inclined to ſuſtain the 
2 1 by*the . | 7 — 
proof of frke".paction, crdained-the - wer 
282 preſence of his cedent; but reſer ved to them- 
eee leer v9 v7 47 Stair, 23. June, 1680. 
Ruthven. A f erer 
w SIMONIA CAL pation voided/and 
Sun 
fattion. een Seren 25. dre e p. 310. 


wth MEMBER: of 


©; >. A den. a ſdulzieg as 
Members: of . —— 
the College f —— atient buying pleas, becunſe 
Feſtice buy- . there war never any ation intented up- 
ng Monte. on the ſpultie; at the cedent's 'oifn'in- 
ſtance; and that the as not 
made affignee to an action, but to the deed of ſpoli 
ation. Dur. 6. July, 1625. Mowat. A declarator 


. only executed, but never called, nor any me 
$ 


PACTUM TEL LICITUM. 3s 


- deduced - the Lords found That the 
ping of ee buying of right 
j E ce, was not ying a itt 
wick came unde the ol che 4 -of pur lia- 
nent. Dur. . em- 
rs of the NY; Julien. we; — 
lleas, but not to them in gift.; Stair, n , 
678. Earl Home; n 88 
rious ſubject, A 2 
put not the action. e | 
611, Cunningham, Dur. 1035. 
dſon. Fount. 20. Dec. 1 * en r ous 
5. Dec. [1913 f,)U e Nb. 
THE factor nained. by mae, can oe mere taks 
ne benefit of the * N : 
in b him, or of r 
upil's : chan the e n 
an. Dur. 28, March, 1633. Ladau- | 
dairn.——Factor bound to communicate c — 
oy it wn even found, that a dh.. 
e a factory, liberty to a 

e ee is oonſtituent for 
is OWN. behoof,.. was contra” Boner mores, and void 
n law. Ferb. 16. une, Ire. ' Myrray. —It is 


4 wes 


Hine 5 L 81 11 FS! 


o 
. [1 - = F 
£Y 
# 7+ 
N * 
1 3 
Wo. ] 


> 


ontra * mores," would be of conſez 
Juence, to allow | ron which n in debts agen 
ir conſtituents. ch fobting, 


found obliged to ſtiruent 
eir and creditors. 15. jou — Corn. 
2 is competent for the price of rum goods, 
ht as ſuch. Home, 27. Nor. 1723. 2 

— ioners of the Cuf Acti- Alion fir ib 
on ſuſtained for the price of prohibited price of * 
goods ſent on commiſſion, and which good. 
ere ſeized u their arrival. Fae» Col. 

„ II. p. 27. Walker, eee 
competent on 2 bill 8 
Home, p. 259. Wilkie, 6. Nov. 1740..—do _—_ 
lies for damages, en account of the not. — 
goods ſald, i the buyer at the time of 1alez 
that they were peahiblied or ral Home, p. 60. Scom 
gal, 16. Nov. 1 736: ibid: p. 379. Cockburn; 11. dior: 
I 1 Debated, but not determined, w 


lies 


ueſtion, by a member of tb 
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Game Abr. ney was won at dice, within the ſpacd 


money. 


was not lent, [that this 3 


 hidiere. bor the ſame, objected, per 


office of tutory, altho' in the te 1 els 
I/ provided, That ſhe ſhould continue in the” Ake 


cuſtody of the pupil's perſon. . Colvil, july, 1 


36 PACTUM/PRIVATUM 
hes ſor payment, upon the perſormancę of 4 fi 
gling deere ri. oy e Tn. Oe 


291 OV. 1761. 3 5 . 1 
ee „„ 


— defender, That the me 


. 72 and ſo was not we. bor 
14th act, parl. 16271. ed, The ſaid act a 
only a defence payment, when the money 
purſued for ere Here: is a bond of LC 
The Laces found it releyant, pes 2 
te. that the boud was granted for 
play within 24 hours, to . the bond f * * 
the act of parliament. Harcus, (Summast) 19. July, 
1688. Straiton.—— In the fame. .cauſe it was. 
That the money loſt being paid, and immediately lent 
back on bond, tho poſſibly the individual ſpecies loſt 
ann, the act of Par: 
way 5 ibid. 


A PARTY having taken ; 2 piece of gold, under 
condition to pay back a or tony 


. caſe he was ever marri in a purſuit 
28 3 
not to be allowed. 


tained proceſs. Dirkon, 9. Feb. 166. 
PACTION between. binde par- 
Pattion todiſpenſe ties, to diſpenſe with the 
with the re gulati- regulations of Cruives is invalid. tho 
ons of the Patute acquieſced in for upwards of 40 
as to Cruives. 1 Home, p. 390. Fullarton, 7. 
July, 1743. 25 
' TUTORS. or curators NS: in the "minor" 
debts. | See Tutor and Fupil. RE 


_ of 24 


Pacbum Er OI 
; ' FOUND 'that a relict again had loſt her 


even after her ſecond marriage. Durie, 8. March, 
1636. Stewart.——The like, with reſpe&t to the 


 Papift 


105 


| et Log; edt — 
a ND e 
| | 


dehoof, and t on 
d;. 8 5 i 4 
& of parliament. 1700, found the adj diana. 1 
orb. 21. Fount. 25. July. a Creditors of Tar- 
auch] Nin 
IN 2 n Whether a. rofeſſed Papiſt may diß 
done wp rang l el n Tce e to Fra Oer 
eſtant, or of them acer eſced to the Sp: 
ereign; the Lords found, That t be mi 0 
hem. Fount, 22. oy RAS: Marquis Annanc 2 
IN a ranking, it ed againſt an adjudi- 
ation, that it proceeded upon — 35 and, promiſſory 
otes granted by 7 common debtor, WhO wes a pro- 
ſſed Papiſt. — therefore mull upon the 25th os 
arl. 1695 it was anſwered, That. the act does 
oncern gratuitous degds or diſpaſitians;... and pe pi 
her the words nor meaning of. the at, do x 
rom trade or commerce: 3 . as this is T regel-, 
is ſtrictly to be interpreted. The Lor pelled 
ne object ion. 14. Feb, 2225 b. 
THE, inveſtitures of the eſtate of Carron being ry 
ited to heirs-male, and Colonel Grant 
Carron, having died without iſſue, . hat weed 
ohn Grant 9 is. neareſt heir-male, is competent 
ut he being a profeſſed Papiſt, and a f 4 [rote- 
low of the College of Jeſuits at St ſtant heir ta 
Dmers, a een was brought by follem out his 
harles Grant, conc e g That 15 ol claims 
e next Proteſtab and tat Jo 
prant was a profeſſed. Papiſt,- at paſt os EP! re- 
te ſuch, and therefore incapable to ſucceed to the 
ſtate of Carron. After the libel was, executed, the 
urſuer applied to the Court, ſettin 3 That the 
imeſſes to prove his propinquity were; very old men. 
d therefore craving an examination to lie 7 in retentis. 
Anſwers were made by the heir of line, who had the 
apiſt's authority to keep — jon of the eſtate, that 
Vor. II. the 


22 
N 


cefſor ; which being conſidered, there can 50 no 


ert Col. v. I. p. 1 Collins, '2. July, 1755 


10 kahle 0 Papi, in fee? be ſerved whenever the 


Aris r. 
22 7 7-40 no intru@tions were 


wer made, Re an nfs, & 
to the re.” T he Lords, before jos Pk ys 1 84 a 
proof to fie taken, tobe in retentis. Rem. Dec. Grant, 
7 WY 1745. 
THE infettment &'s Papiſt heir, 18 Ab for 


L720 It ſubjects the heir entered 
Whew a Pa. 125 aſſive effects pf a ſervice, in 
Pil Is ſerv lien 4 | 


manner as if e were a 
| ularly to the obig 


Shag *. tion wh rlors are under to _ G 
nimue of his thi Tails; but ſuch infeftment canal 


i afford the Popiſn heir no active tile; 
And particularly, it is null and void, 2 
to the Proviltinr l eir ſerved to the remote prede- 


that the Proteſtant heir may ſerve to the re- 
N 8 if the Popiſh heir be dead, Rem 
Dec, «ek Duke of Gordon. 15. Feb. 17700. 
ERSON who had an Bora, 4 Nun, was 

not found to have forfeited her ri 
Dar, of wha a bond, ſo as to give right to Re 
eſt of kin to claim payment. Fac, 


IF one take an eſtite Eto him in Hferent, and to his 

on, a Papiſt, in fee, and in- 

What if o one takes an Nate * feftment follows thereon, the 
to himſelf in life-rent, and Proteſtant heir may inſiſt, to 


rem right ceaſts, Fac. col 

v. th 276. Brebner, 12. Feb. 1756. 
E Formula, preſcribed by "& 1700, muſt be 
- * | taken by Papiſt r in 
Formula; in fore ign. foreign parts, by authority of 
parts, by whoſe authority the Britiſh Privy Council ; the 
Ml be talen? . Council for Scotland 1 
g. 


Pye. £7: 2, #7 


PARENT' and CHILD, '&c. 29 
noms 7 . 


3 


wy 
=, 


5 9 A 
e 454 . A en en 
4 FATHER bein —— os for 2 fur furniſhed 19 
his ſon, / whom the fa 15091 
oriefamiliated,. in fo far as 3 ogy 3 Nastet aan 
ing advocate; the Lords found, That te aliment, Ius 
he was bound'to have alimented- his ſon, , to tbrhtr 
according to his and: eſtate, ſo their cla 
far as the ſon 4 not not entertain him- . 
ſelf by his own induſtry, and that — wal 
iy firisfamiliate#; and therefore, 'ordained-the” 
o prove that the ſum was' furniſhed for /aliment,” ab 
allo the extent of the father's eſtate, that ſo they 
might modify accordingly.” Foudt. 20. Der. 1678. Stra- 


x: Of 2 . 
bound to tocher his daughter ; yet [the Lords nd it 
otherwiſe by the law of Scotland. Falc. ON Tom 
1685. Robertſon. 4 LP * 
em. IF parents may name wor; and — 
7 children ? See Tutor and Pupil. -- Als tt 
Wa FURNISHING: N n eee, * the father 
t to liable? See Nerompencr. $2,118: 
"A AR. the children: lable' tid 61 . 7h ME 


TEE EE. 


ter 


his INFEFTMENT 1 8 18 à burg 
I barony” as part and pertinent, the not amber or 
the Wtho' in au infeftment/ of n holding, mill, 
„0 fortalices, GD and burghs of barony, cannot 
ife- I be conveyed r the” name of ppry; ang yortggent 3. 
ol. yet in Le is omen uniocrſitatis, they are 
. al carried wits. being expreſt. | Fair, 16. Jan. 
I r 
A FORTALICE requires; bit a manor place s: 
not an ex ue Hadd. x6. June, 2 
A. DIAL, on A ſtandard in 2 we 
found to bei under 1 1 pertinent in 
an heritable: -of © /ands,, houſes, yards, with 
their pertinerts, as. bg th the. garden. Rage Fe 
eb. 


i 
; 
| 
1 


—— AZZ. BS 14 RI. ee 


_ tioned in a tack, not only the houſes, but all within 


— ——— ——— A —— 2 — — — 


S Br CE. 2. I 


40 PASSIVE TITLE. 
Feb. 1624. Niſbet. In abbay- place 80855 men- 


the pfeciucts ſound . thereby; underſtood. Col. Nor. 
1591. Commendator of Newabba yy. "if 
IN a removing, the Lords found in general, That 
land might be pertinent of another land, altho' it wa 
not part thereof, or, which is the ſame thing, 

diſcontiguity makes not land ceaſe to 4 — part . = 
tinent. Dur. 1. March, 1632. Forſ: yeh. © The 


Dur. 14. July, 1627. Lady Boyne. And, 18. July, 
1629. Lord Lugton ſeparate tenement may 
become part and pertinent of another tenement; by 
long poſſeſſi . - Stair, 17. Nov. 2671. an. N 
20. Feb. 1675. Murray. 


in bent a ſeat in the church 
à diſpoſition” from- the ſormer 
poſſeſſor, from whom be 1 ad aſed ſome acres, to 
which the ſeat pertained, but the diſpoſition not men- 
tioning any ſeat, and the other claiming it in virtue of 
r diſpoſition to the ſeat, per expreſſum, and 
to the manſion-houſe, upon this narrative, That 
the Wer diſpoſition made no ſpecial mention of os 7a. 
the Lords found it comprehended under the Git» 
poſition, and that neither in ſeats, churches, nor buri- 
al-places;. were ſo inter res ſacras et religieſas, as to be 
extra commercium, but were conveyable by infeſtments, 
and affectable by creditors,”  Fount. 15. Jan. 1697. 
Lithgow, contra Wilkinſon _ But in the like caſe, pre- 
ferred the latter to the right of the ſeat. Fount. 10. 


Nov. 1698. Iatereqſuem. 2 AGE 


IF a mill will be carried as part and pertinent; = 


a. See r ryan TEES 1 1 Gl 
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PASSIVE” TITLE 


Behaviour as Heir. eſs 

BEHAVIOUR not inferred from 4 ſecond ſau's 

2 5 „ ferting land belonging to his father, 

Relites andy tothe tho' his eldeſt brother was ati! idiot 

1 ee heir. declared, and he was his curutat, 

aläand had got the price, and his elder 

brother was deceaſed at the commencement of the E. 
— 4 Ce 


. TLTLE.., | 4 


cfs.. Dur. 23. Dec. 16 8 Ixrine An appar 
beir was not 122 0 ed to the paſſive title ee 
by granting a. f . e rents of 
lands, when his fathe T's Whole eſtate waz provided to 
liferenter, and to the children of à ſecond marriage. 

g obs Harc. (Heirs). 28. Nov. 1682. Stamſie ld. | 

apparent heir intromittin With the rents of 
ins a e from ths dee, nt the 

x 7 | 


, was i a ri: 
-- Hamilt > with the pre- 
od: irling.⸗ deceſſor's 50 
in % rents is a le- 
. haviour, and 
5 va e 
I. . | 
bond: Tha 5 7 s with rents, 4 
the rents af Land, whereld. . 
died infeft, and in pofſefſion, did W ehavic ng 
heir againſt him, tho the father was andes by ex 
pired compriſings before his deceaſe. Home, Jan. 
1684. Gibſon. It was found a. behaviour in the 
di- apparent heir to intromit with the rents 2 3 lands 
iri- which had AY wadſet by the deſunct, but bur which. 
be were redee him, 7 in his poſſeſſion at the 
nt, time of his death, we l no N the 


97. red Stair, 23, Feb. 166 3. 
8 1K OMISSION. by an 1 with 
10. the rents of a. ſubject, whereof his ther died in po- 


ſeſſion, found not to iure it being after 
Ser wards. underſtood, that the defumdt had no right to. 
2 the ſubject, but, a third party, to whom the apparent 
+} heir behoyed to account for hig intromiſfiens; "and. 
therefore, the creditors were not *thi 
1M apparent, heir's intromiffion with 
if not belong. to their debtor, Dur 


C8 225755 

m5 3 heir . bend table, 

er, an heh Ip MIIY 2 

1 in his mazer cup wore 

hoſe, c. Dur, 15. Ian. 1639. Cle . Le, 794 

born. An wel N * dhe 
: | 
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the heirſhip 
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the Whole fiver work, is a behayibbr 
1 . We Ts as heir, ſince, therein is compretiend- 
3 ed the beſt of the kind, which is the 
r relevant P., ;heirth Ip. Stair, 71. Feb. Mp: | 
0 : Ea 0 | 50 defen- 
IN a uit e titles, where the ; 
"I intromiſſion was with a bed, board, 
dp, What if caldron, and id pot, which he had oift- 
the particu. ed away ; ; the Lords, in reſpect” che | 
lars b of-. lars diſpaſed, 9 were — Fat cl 
ſall value ?, Wall i rtance, d that the | 
. ©. was laid upon an old a Eres of ny | 
not heard of for thirty-ſix years, found the cron de 
probable /cripto. vel juramento only. 1 2 Spott. vi 
(EjeBion) J. Nov. 1632. Lord Dundas. . 
_ THE heir was ' found liable upon the paſſive title be. 
bayiour, for making uſe af his father's 
3tio, Whatif table, ſtand-bed, and ambry ftanding in 
intromiſſion, 2, houſe, hferented by the father, tlie 
was com. fee of which was in the. defender, 
menced by tho be did no more than take 
him,nokas ap». of them, along with the houſe, and dif 
prone heir poſed of obne of them; hut the Lords 
found, That he qught to have made an 
inyentory.. of the goods, by the authority of a LB 
be made forthcoming, to: parties raving intere if he 
| intended not to be heir. ny Fee 8. h. 157885 
9 e like, where the apparent heir con- 
tinued 1 ſion of the heirſhip for. two years, 
withon 3 11; inventory... Dur, 14, July, 626. 
ae viour inferred, from an elr's Te: 
taining the paſſeſſion of. the delt baſon, and ſilver 
ſpoons, and. timber beds and boards, . detonging to the 
predecęſſqr, and the ſame for foe years after 
the. predeceſfor's. leceaſe, albeit, his. firſt mtromifſion 
was as-tutor to the defunct his brother, Who had been 
8 Wiot, ang- he: offered to reſtore the goods in 
good condition as. at: his brother's, death, not having goo 


— of thereof, in * he had conti mal 
bee. the nk Py ſo long without apphying to to the (He 
Eords, and craving  ventory: 1! to he A 4 of the goods eaſe 
which he ought 95 have done, if l e had not intetide 


49 be heir. Dur, Sport: ( Wer) Hate, ( Aer 15. Jan, 
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1627. Fraſer. Auchinleck, ( Heir) 16. Jan. 1637. 
Inter 3 arent heir, bein convened 
for intromitting with he irſhip moveables, Which intro- 
miſſion Was Kohn es he was net apparent heir, 
but was continued after he became apparent heir, by 
the death of him who Was apparent heir at the time of 
the intromiffion'; * this was found not to be-'a behavi- 
our as heir. Dur. 2. l . Cunninghant.” 
WHERE the pre died at the Barre iis « 
cheat ed and ee the app. * 
rent heir 's it „ aſter the decla- to, v 
rator, with moveables that were in the the predec 
defunct's poſſeſſion, does not infer beha- died . the 
viour ; becauſe it is not ap — bern? * 
with his predeceſſor s goods, 0 af E 
what belly to the donator of eſeheat, ind walks 
intromiſſion, thetefore, can be of no prejudice to the 
predeceſſor a creditors. Dur. 27. Jan. 1636. Stfaiton 
Stair, 26. Feb. 1663. Cuthbert. Stair, 23. Dec. 
1674. Seaton hut it was ſound no defence to the 
—_—_ heir, intromitting with the heirſhip move 
that his father died at the horn, unleſs his eſ- 
char had been giſted and declared before intromiſſi- 
for tho' vitious intromiſſion, Which is a penal 
paſſive title, be purgeable | a declarator obtained: of 
the defuh&'s eſcheat, provided it be before intenti 
of che 'procels upon vitious intromiſſion, whereby 
the intromitter becomes debtor to the domator only, 
and not to the defunctꝰs cxeditors; e which 
is animi, ſtands upon a different footing ; it is/ enou 
to infer the animes immiſcend}, that the he 
movehbles were in herediate ſacente” of the 40 
at the time of the intromiſſon. Hadd. 9. July, 1607: 
Granger. Stair, 10, June, -#663:" Gore The 
apparent heir © hav ing entered into poſſeſſion of the 
heirſhip goods, npon inventory, by a Warrant from i 
judge; "the Lords found his further intromiſſion with 
goods, not eontmed in the inventory not relevant to. 
make him liabls;/ peri abfuit . gerendk Hope, 
(Heir) 29. Feb. 1878 Falſide But in the like 
eaſe, the contrary- was aſterwurds foundj That the 
ſope rc tremiſſion did fer Ho 8 hw yl Dur. 147 
ea Neven. 
BARE: 
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| BARE intromiſſion with evidents, no 
being done. thereon, was no. 
ee, to the effect of behaviour: 8 J 
with the prede= 1628. Dr eee pres | 
ceffor' s writes. charter · cheſt, but not upon inventory, n. 
| and ke the ſame two YEATS, \ Was. 
| found to # aq 5 as ih wy apparent heir gave 


3 defun&'s. writs bein 

apparent heir's oath, he deponed, That he 5 Ba 
with no papers but what were his own, in 
of an ation, made to him by the defunct, of his 
perſonal eſtate ; this was found not to infer. behaviour, lan 
tho' the defender, in his oath, owned his entering the 
cloſet where the defunct's writs lay, without either Aan 
the preſence, or warrant of a jud x wha ag. Jan, Mam: 

1698, Earl Airly—Jn the like de 
1g, That being Tar in the fee of by fathers Ege, 
Fs 1 5 he meddled with no other papers in Lor 
the e what concerned the lands diſponed 
to him; the Lords thought this differed from the former 
caſe, a charter-cheſt being nomen univenſitatis, and. fo, 
found. him, liable. Fount. . 6. Feb. 1698. 1 oo. 
The defender, upon oath, having owned; That hay 
60 4 ing got ch the. key, of the defunct! r ent 
2 2 had deſired to he delivered m app: 

S times, both. ak 1. 

& company, and viewed the papers.therein-contained, {cen 
4, -heranth the: defunct had. diſponed to him ſeveral funds 
e and: ſubjects, but that he. intromjtted: with no writs, {too 
10 mean was yy . 5 5 Lords found, That 

5 Ace 4 the g.. an Pers, to 
which he was ſpecially aſſigned, did Ip ripping 
aur. Bus the: author adds; The Lords were — — 
dit was of dangerous conſequence:to allow of ſuc. 85 r. 
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ed miſſions,” which well deſeryed to be regulated by an 
ed Wi: a of ſederunt Foumt. 26. Jan. 1709. Chalmers. 
ly THE apparent heir having given back a comraRt-of 
he ad-ſet, upon which his father had not advanced -any-. 


none y, and having taken a new one in his oπ]n name: 
his was found a behaviour, tho he himſelf advanced 
he wadſet ſum. Hareus, ' (Heirs) Nov. Home. Dec. 
1684, Trotter Ihe lame: was found, where the 
apparent heir intermeddled with @ tack-of tiends be» 
onging to his predeceſſor, gave it beck to the titular, 
took a new one in his own name. Founts. 36. Jan. 
168 7. Jolly w—In like manner, an apprizer having 
xecuted à remmeiation/ of his right, in ſavor of, the . 
3 which he kept in his own cuſtody till his 
ath, the apparent heir's intermeddling with the 
ame, and giving. it up to the debtor, in proſpect. f 
r d2:bchayiour.. os +23-July, 179. 
Da * t 8 Tk x9 00 G7 1 
THE idr obe heir's inermeddiing with the- | 
rits of his predeceſſor's lands is a behaviour, tho the 
lands had been apprized from the predeceſſor, and the 
legal expired before his death; but they thought it 
dangerous to allow) apparent heirs to put their hands 
among the defunct's writs, Who would thereby have an 
opportunity, by abſtracting evidents, to endanger; the 
diligence: of creditors. Hare. e 16. Feb. 1683, 
Lord Coxton. ot it or ien ns a Neve wah 
THE Lords refuſed to ſuſtain; 6 huſband's tromiſſi- 
on to bind behaviour upon his wife, s 
| ir to her father. Fount. . Jan. 1680. — 
d the huſband's intramifſion- with: the name 1 
aur of an eite, of which his wife, vas - wife. 2000 ti 
apparent beir, a behaviour, ſo as to : 
ſubject her.univagidlly! to  her-predeceſſor's. greditorss, 


d, are, — and with. are wa, 2 in jure, 

nds 

bat 

. 4 an 10 — 
him bable —— — 17 Der. 70g. Home. 
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THIS defence againſt an heir 
That dhe father's relict had a: liferent- 
Bohavivur wt. tack 'of the lands, and by her tolerante 
| „ de emitted, was found relevant: 
: Dur. 8. July, 1628. | | 
. . 
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cognition vas no proper title to poſſeſs, is not de · 
clared, yet it ſufficiently/ſhowed the alime of tlie heir, 
2 —— Woteb intromitted by this ſingular 
til. "Stair, 17. July, 1666. " Ogilvie. ——An . 
rent heir having purchaſed in an apprizing 
a is 2 i deceſſor, his 1tromy: upon | 
| 5 found not to infer: — o the l 
gal was not expired Dirl. 16. Dec. 1666. Allan. Gol. 
Jan. 1675. C rbe like, where the ap- 
— | r | 
his 3 bond. Gilmour, 8. Stair, 10. 2. 


8 HEY = a ot 


Bar The like was found, tho“ 1 nn heir 
intromitte . mter ene rm» mh. in. 
Stair, 26. Feb. 1663. Cuthbe Antromiffic Fe 
— 's 7 rents, wit Wund u betlbviogr in” his for, 
the ' apparent heir, tho he founded upon a Precept of ag 
clare conflat; as heir to his grandfather, to which he ly 
iro aſcribe. his intromiffions;: which was not — 
ma 
thi 
ng 
was but a mere — 
ther's her rep 
la. LE 73. Now. 1671. RoriſonThe ke hm 
Home. Jan. 1685. Narwel eee e era 
"A DISP OSFTION 4. the eber e e thet i 
in che father's. at his deathy — 9 r= Uived r. 
in falls with his fon, id [liberate the ſon, | Th 
d as intromitter with his father's ip aa 
ables. Dur- 30. Jan. 1630. Calderwood. > Ketr- t "a, 


ſhip being confirmed promiſcuouſly with the reſt of the 
moveables, and the apparent heir having Trl _ 
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the executor, the confirmation, tho not. effectual to 
carry the heirſhip was founded upon.28.2 colourable 
title, to ſhew that the apparent heir had not aug ir- 


od he Spot. (Heir): 16, Dec ec. 1630. Ker 
N other of 1 e 8 
3 —— 
= i 

eyed, that intromiſſion therewith 


infeſt, - nor the bond 1 
Foulis. 
AN eſtate veing provided. in a e of march 


after the father's — — | 
their intereſt in favor of the heirs-, HD 
male, upon a valuable conſideration ; Potent ic lun. | 
og OG N any thi 
not: or r any : 
ey cond ered to, but only got a ſum pd any thing 
in way of gratuity a renunciation vor 
luntarily, Which they . heen compelled to 
grant ee —.— creditors. W 2 
prejudged, Gilmour, June, Newb. Smir J. In 
Sat. — An apparent brd dig. cereals, 


Ne a difpoſitipn, the Lords found, 
genung a valuab 
did not make 


for: his conſent, 
im liable, ſeeing he had done no deed 
— to convey any right in m defunt, which 


might 
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| 4664; and becauſe his right was'doubted'by the'purchal 


| 0 land, mory,' been kindly rentallers in that 
wher 


18 | $4910 2 11 K -; 
might have been affected by the creditors,” and the 


Heir”s | 7 1 ga death- bed deed is pure 
V perſo ir, 24 J 1676. Nevoy.——As little 
Will the preſun heir's renouncing” in his father 


Favor, his intereſt la 4he heirſhip moveables, import 


fore. Dur. 24. Feb. 1636. Meidhope.——An apparent 
heir, having in a tranſaction ratified an appriz ing led 
againſt his predeceſſor, and renounced the benefit of the 

this was found a behaviour, for it was 2. 


redeem the apptizing, D 
Af: adjudger,: hav as y 
part-of the lands, ziving x Warr an 


er, the apparent — the debtor, obli Fl himſelf to 
deliver to the purchaſer'the'writs of the to. purge 
incumbrances, and to ———— tees + wakes 
from thence contende „That he was really the diſpons 1 
er, and the adjudger only a bare name. The Lord 
found, That the apparent - end, the bond; d 
the tenor aforeſaid, import iavibur; but, on 4 
reclaiming bill, their Tine — the caſe to be 
farther heard. Fount. 28. June, 1711. Dick. 
r F EU- CHARTER granted to a young man, 
e * — that his father f 
aeg achar- . and predeceſſors had, paſt all me- 


the de- land, was ſound not to infer à be. 


funtt conn an in. haviour, tho it was pled, That 


tereſt. 1 7 it was upon his father's acbount "© 

be got this benefit. Feu. 1.96 Hua 
1698. Kean: 1 5 re 
AN apparent heir of eee 46s er n al he 


3 ment modified to him in terms of ade 


Purſuing 25th parl. 147, is thereby by ſubſected to tha 
e the paſſrve 'tith becauſe his claim is not | 

W pr jure natura, but as heir.” * Hadd: 
20. Nov. 161 AT Oe” IN 


1 er 
RTE 


4 


AN 


248861 vE 71. EE 3 
AN apparent heir of nobleman, abet bis e. 
deceſſor s titles, is: — 5 a behaviour. - 3% Bits 
Erikine, 25. March, 2622." pea 


> 


108 1 1630 45 
Spott. (Har) 26. x #64 gr S | | Pie 
mers. Dirl. 20. Stair, iow 2675: Telfer, 
A DISPOSITLION- being e upon. deaths 


e 2 N 
i wi — Founding . 


50 1 in yr ofthe il 2 


. — at the inſtance 64 — 9 
me- cath-bed diſponee, to denude in their favor, in törms 
tun r eee and. oh- 


in he had no other intereſt 
ine Ad, verified. by the -back- 
E' od to their 2 It was found, That 
e {aid children ' Pleading upon their predeceſ- 
ſor's evident, not as giving them a rigbt, bu (0. bew, 
that the truſtee had no Tight to oom 6 infer 
the paſlive title of behaviour, -nor-ſabj m 
rem. Home, 1% 7. g 
BEHAVIO u not 2 4 
ed upon the-'defender's paying di- 
ers LY; his father's * aſter his 628. 2 es 
eceaſe. Dur. n Jan. 7 . Com- 
Vor III. | miſſary 
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"0 * Y 7 * > ” 
22 id. Lats th $344 TH *£5+ 44 6 47-4 £45 
N 27 Fl 4 LY — ” 
8 1 5 71 * * f F 0 4 . 


by 3 % 1 ay * - 3 £ o 
S N Ws 2 0 32 I 3 WE 3 F 
1 4 oy 9 : \ 2 0 4 a Pg * — 9 4 


7 


Pagprve ri „ 
e le we der ne, ä Lo? 


. 2 : 

— being 1 and not amen 

as heir. 1 * 4663 

Glendinning his een, W. Lords pub} = 

4.60 aft of drm 7-29, Feb. 215 . 
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rent bers 
he 
foundation benen 


fer dehavts ar Ae us dare 
mit 2 yet in a Haeften with: 
—— heir, the” ke int 
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« and an niverſal paſſive. title.” K w ex- 
tended to chaſes made during the. ute the 
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. 3 upon the paſſive tiles; for 
ee ww behaved as heir 12 with. the 

| 1 re Was a ju. tm 10 erediors, 
. — -poſterior-ſep, t er - the apparent! heir, 

| . 'Spott.: ( cies): 15. Feb. 1633 
Congo be e he our. law; as thi 

red Uke, virus ine. 
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e . oi injon;”: Mike wel ah 
not , juſtly quarre 
ſe: by which would 1 Ae "belonged to them, but 
to the donator” of eſchent, che he had not imme 
ted. Stair, 10. June, 1674. Spencerſield mY 
on the ſame footing it was found, That the appar 
heir's re. with the heirſhip | 
' purged, he having-obtained, bnſre teemening] ab, 
a gift of his" father's eſcheat, Which did na 
need * becauſe one cannot declare e 
himſelf. Stair, Dirt ro, Feb. 1636. Grant. 
IN FRO MISSION wich heirbip - goods : founl 
patge ed by the heir's age yy fo Tant fran the 
ds, direct to the bailies of inburgh, to make in 
ventory of the goods in his father's houſe; and hic 
5 nnery. was. a made before proceſk e 
Pe jy 
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kim, at tlie inſtance. af hi ee creditors. Dur, 
87 Tots. 7 Steven," cc PORTO ION N 

4 Cl 3 


bir 
. 4 hi own 


a 7 — 
The act x695;: . 
thoſe who. have. had amg prior inrromiffon Sith the 


defunct's eſtate, : — heir cannot — 
ee EM" bear 


THE. Lives thang; e 
heir, of the lands-whovecf his father Wes Li of 
heritor before che faid charter, wing © The 4 
from no e n 2 | 
wo but] another p m the 

arion "3s aer uf u e bh 

endenge in, 4 | 


A DISPOSEFION 10% A Ager for 
not licrative. ſbcceſför, hecauſe He is 47 
Stair, 28. Feb. Yr 


not alioguti uur. 
Fin | 1 from 1 be . 


1662. | | 
one brother to another, makes nat the rent heir in 
diſponee e ſuceefſor, , Bog tle. the Helfer. . 
diſponer Has haredes prop 
tair, Gilmour, 224 Nov. 1663 Stalr, Gol. 
17. Dec. 1672. Spencer field, Sthix; 22. Dec. 1674. 
Heirs portioners of Seston. Lands which were tail-- 
zied to heits-male, which / failing; to the” King,” being 
lifpaned to the: heir ef * were found not to make. 
6 her: 


: n 
crativo. Gol; 1 0. 
2 N found 


5 Ha: 
e his Father's-lands;> where” h 
e ee as heir -of- x marrid 
22. Feb. +2681: More, W 1 
SS ee nN 
daughter A 
itous diſpoſitĩon from her 
and eſtate, . NN 


former — ar liable: in ſaliuum fur hertz 25 
debts, tanquam ory” ducrativo ae alen 
Bum, witt the other geg 


beirspordoners of . Dur: 18. Feb. 1634. Orr. 
ut in this. caſe, actin af: relief; was x 
to her againſt, her two'fiſters, who! had got 
proviſions from the father, e 0 
ed, to the land eſtate diſpa 


being diſponed by 
L 1 ons — q 
_ found to make. the on- 
pleaded, That the liferent. 7 pen bim ag 
infer this paſſive. titla, ſee: a:liferent 1 not 2 right 
to which, ane can ſycceed;;: d. Vs paid to 


'this;.:hecanſe 'the, e ze e . fee, 


his eldeſt .. 
| beſides. an, 


—— — „ud vera 


16 . Smeiton. 
eel fa ſan,. 833 the: POR 
poueg, pal contradtum 1 
Whatif the... ing the father diſpaner, a proceſs,was 
41 2 die againſt, his ſiſtex aſter the fa. 
2 oe 45. ther 5 dgath, ag repreſenting: her, bro, 
there: Sos and 7 liable, gr ceptiane, as 
lf would haye hes, 
bad he hee Bf IP ther: The.Lards.found it, le- 
cant ta make BS, e — that. EVER ws 


heir, which Was afterwards- 


him to the 
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diſpoſition: to moveaples, 


PASSIVE IE ER „ 
as ſerved heir in {pecidl 10 ber bether in the lands 
wi wk to him by their father; but found her intro 

ith/ che 5 —— aſter her father's 
deccaſe, if ſhe>whs tor! inſeſtuthere ha, only relevant 
to — ( hers Hahle im wee of her intunmiſſion, 
le eie ben don fide to continue her bhro- 

Nr get ara his —— 5 


| L | 7 thing, | -Dalr, 9 = 7. — of 
501 iaving Lo rh vr OE EINE Gr 
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raus cauſe was proved, tho- not equal to we worth of 
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eſt ſon hearing. onexous cauſes; the Lords admitted the i ©” 
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PATRONAGE 


THE Lords” factor, loco tutoris; intromittivg witho 
firmation, is not liable on the paſfive titles. Fal 
I. p. 290. "Cathcart, 24. Nov. 174%, „„ SY 
WHO entitled to have heirſhip move ables, ſo a8 to 
fer behaviour againſt his, heir by intro infor | 
ith? See Heir ſhip Moveables. 
PENAL} 95 titles, an ien, in Beredes, ? "See 
er ſonal and ranſmiſſible. © Z 
DISPOSITION to the heir foſ contractum eli. 
m, if probative of its onerous cauſe. See Proof. 
TUTORS intromiſſion, if it make a e 2 
gainſt the pupil. See Tutor and Pupil. 
' DISPOSITION to the apparent heir, 'refervi 
de granter's liferent and a Rog? to alter, if it wi 
fer a 1 title ME 8 See . 


PATRONAGE: 


f PATRON of a Prebendary having Wed a 
preſentation to q man, and, after his A 
eceaſe, to his ſon: The Lords found Power of pre- 
t the preſentation was ineffectual | ſentation. 
oad the ſon's right, after the patron's 

ceaſe, and that it could not prejudge the ſucceeding 
atron. Goſ. 26] . 1677. Innernytie. < 
A PRESBYTERY having CORE a preſentation 
uly tendered to them i 1 favor of a q * 4s 
hed miniſter, aga 9 —— 3 2 If the eb 
ation of  preſentes. this no legal 42 55 y re- 
jection, and having admitte dicted 1 2 fuſed. 

er ſon to be miniſter : The Lords found, | 

hat the patron had right to retain the ae 
5. Feb. 1735. Moncri ü 

THE Lords ſuſtained a preſentation granted by; a 
iſhop, as having right to preſent jure | 
evoluto, in reſpect che patron did not Fus devulutum. 
reſent a qualified perſon 7 8 5 the ſix 

onths, the time allowed by. . . Nov. 
682. Jarden. The certification in the alt 

685, that the patron ſhall loſe his right 3 
ation for the next vice, if he fail to 255 the vacant 
tipend to pious uſes within the pariſh, was found to 


74 PATRONAGE, 
militate . againſt the heir of the patron, , tho". it 1 
Aelictum defuntt, and the heir a minor. The Lc 
conſidered it rather as a jus acereſcendi and a deyolyt 
on to the moderator and preſbytery. Here the ti 
ſel was declared againſt the e in his own If 
time. Fount. 8. Dec. 1696. Preſbytery of Falkir 
VIDE Fac. Col. v. III. p. 193. The Procuraty 
for the church and Moderator for the preſbytery | 
Ayr. '2. March, 1 125 | 
THE town of e having eſtabliſhed a f 
cond miniſter, and provided him jo, 
Te whom be- ſtipend by a voluntary contribution, 
dongs the pa- patron was found to have right to 
tronage of a ſent both miniſters. Stair, 18. No On 
new erection? 1680. Town of Haddingion A tc 
| having doted a ſtipend to a ſecond mi 
; niſter, and having been in the conſtant uſe of callin 
and preſenting him, without queſtion from the patra 
of the church: The Lords found, That the town haf 
Tight to the patronage of the ſecond miniſter, whic 
they would not have had, if the poſſeſſion of the pr 
ſenting had been dubious. Falc. Home, Io. Jan. 180 
Town of Dundee. f 
A CHURCH being only a pendiele of anothe 
church, from which, for convenienq 
To whom, if it had been diſmembered: a queſti 
(ie a disjoine occurred, Whether the patron of f 
1. church?  mother-church was thereby alſo patn 
of the pendicle, or if the eee of th 
mother · church was patron from whom ſeveral preſe 
tations were produced? The Lords found the 
the mother - church not patron of the other. Foun. 
Feb. 1709. Town of Lanerk. 
© PATRONAGE being jr: incorporale, is tranſmi 
by, $44 ted by 1 neo. . 
Patronage, Stair, 6. July, 1666. Parſon of Moru 
whether tranſ Dur. Fl * 1632. Sheriff of Forre en 
aniſſible without 6. pot ronage once united,” and pil 
e 5 dg by afoftment along with lands, a 
not afterwards be effectually convey! 
without infeftment. Fac. Col. v. I. p. 122. Urqub 
28. July, 175 2 n of a * of Nl ie 
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raring in general, juris ſolennitatibus confiuetis debt 

” SP /crvatis, 2 — Bidem. 

en HE patron's gift of the vacant ſtipend to the wt 

” Siniſter” lane and children, 

pious uſe, in terms of the K ef pars Who "has the 

ment, provided they dwelt within adminiſtratis 

1 e pariſh at the time. Fount. 20. Feb. on of the va- 

154. Donaldſon.——In' a double poind - cart fipend i 7 

cg about a vacant ſtipend, where the | 


en had deftinated the fame for building a bridge 
* the . and on the other hand, heritors 
n Mead preſbytery had allocated the ſame for repair ing 
93 e chürch and manſe; it was found, That ſince the 
ron was never interpelled by the heritors and 
1 n eſbytery to apply, but had made the firſt applicati- 
C MS binſcl, s. an incontroverted pious uſe _ 
cc pariſh, muſt be-preferred. 
| Dec. 1695. D. A1 erg 7 had age 

uu the vacant Live nd, but alledgk 2 tg 


tion was in for che patron's n 
e FOE might apply it to pious 2 The Lords found, 

. hat the aſſigning it, was a miſapplication, by which 

| e patron forfeited the management and admmiſtrati- 
n of it ſor this vacancy, and therefore, preferred a- 
1c ther who was donatory by the Privy Council; and 
„ That the- declaring now, ex poſt fade; thas it 
of =: only in truſt, was not ſufficient 10 validate the 
| bunt. 17. Jan. 1699. 4 
of; ving obtained an act of Privy 
n rt of the vacant ſtipend of the 
uring a neighbouring harbour, which was not with- 
unt. that pariſn; and one of the heritors taking a diſ- 
„arge of his proportion of the ſtipend, and anting 
a for the ſame to the ſhore-maſter, anc Auncted 


tmeigarged on the bond, and at the — 4 — 

zrugg the p , who were to vatant ſti- 
011 nd to pious es within the : they al. 
id aged the Privy Council could not their 
is, o „it being ſo ordered by the act of par 2 


wenge Lords preferred the preſbytery and pariſ before 
nie harbour, and found, That the d muſt b 
maied to pious uſes within the pariſh weis place. 
62 "ount.. 20. June, 1 700. 1 5 
; . I - 
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*; mow 7 was hey to be. 175 

WY 4 derſtood of ASIDE 
' kirks, as of thoſe whereof the o 
tation bekogg ed tothe N Auch. (Ari) Vd er 

2620. Bino af Dunkeld. 1 i 
 A-GRANT: by the King of 2 patronage of 4 nh 
mon kirk in 1588, ratified in park 
Latter: « _ ment .1592, ; erecting the ſame into 
| wow; patronage, - found to be good withay 
$+  1conſent of the chapter and biſhop, af 
20: -fubGR norwithſtandin . acts 1606, and 105 
reſtoring biſhopa, and their chapters. Fac. Col. do | 
28. „ toi Dine, a.. nel 
A MINISTER admitted upon a preſentation, fra 

| the; e poſſeſſion, found. entitled to the 

during his incumbency, altho' another was aſterwi 
found. to have a- preferable right to the patron en 

Fac. Col. v. I. p. 104. 0 eee 
a * March, 1752 . | 581 
WHEN the en patrew- of. 2 church, _— 
conſequence of the attainder of the former raue! 
is not bound to apply the vacant ſtipend for pious uſe par 
within the par iſn. Fac. Col. *. Pe 156. Hens 166 
| of Tain, | 8. March, 1754. 
i A RIGHT -of .patronage,. if; ah Fw * 9h RNS 
61. - ſolved from the annexed property, along w. _ jer 
J lands to which it was acceſſary, without 88 Frere 
mevtioned in the act of diele. Fac. Co 
P. uu. Grahame, 17. Jan. 1758. ay 2 | 
„WHEN different perſons give in prefer ation Car 
_ me Eccleſiaſtical Court n muſt. ſtop till the right is 
termined in the Civil Court. Fac. Col. v. M. Bu 17 


c. 26. Feb. 1762. 8 4 att 


i | Forbes) 18. Feb. 1762. 4 4 ar; 
l {.;4-PATRON's right of patronage does not 0 

over the whole, where part of an old pariſh. is erecte Tan 
| into a new one. Fac. Cob vol py 181. 5 ham alle 

« „Ma HAV of Lawfield, inſiſted in a deck theſ 

againſt the Officers of State for the intereſt of mc 

; Crown, of is being pueron/ of the paxiſh of Cech ft 
| path: and pleaded, That he had right by progre 195 


a charter in 1666, Werner Rn engt x this 


ra 


— 4 


PATRONAGE. | 77 
{ the barony of Auld- Hamſtoc is, una cum advocatione, 
lonatione w_ patronatus eccleſia de Auld- Hamſtocks, ca- 
xcllani de Gockburnſpath; et hoſpitalis ejuſdem : ce. 
or the Crown it was pled, That by the records of Aſ- 
embly 1 581, there were three: diſtingt pariſhes, Aula 
amſlacks, Old-Cambus and Gockburnſheth; that theſe two 
iſt, made now one pariſh, tho' the time pf. union could 
ot be determined: That there was within the pariſh 
f Cockburnſpath, a- chapel endowed: with. part of. 
he tiends thereof, of which the parſon of Auld- 
zmſtocks was: patron, and that the purſyer is patron 
f Auld-Hamſtocks; but at no time did Cockburnſpath 
zke part af the pariſh of fu/d-Harsſtoeks : That the 
teritors: of Cock5urnſpath, derived right from the pur- 
ver, only to a ſmall part of their parſonage, and a little 
arger part of the vicarage tiends, viz.» what formerly 
delonged tb the chaplenary, and-theſe alone he pre- 
ended to allocate: But their right to three fourths of 
heir tiends was derived from the nunnery of & Bathans; 
o that there was nopreſumption from the tiends belonging 
o the parſon, that theſe lands made part of his parſonage ; 
or in fact they never did belong to him, but: a ſmall 
part to the chaplenary: And the Crown, in the years 
1662, 1663, 1671, and 168 ,, preſented. to the pa- 
iſh of Cocſtburaſpath. The. Lords after remitting to 
e Lord Ordinary, to hear parties on the right to the 
jends, and from: what parties they did flow ; found, 
hat the patronage of: Cockburnſpath belonged. to the 
rown. Falc. v. II. p. 47, Hay. 31. Jan. 1749: - 
Mx LOCK HART. of Lee, and Mr Lockhart of. 
arnwath,. inſiſted. each in a declarator. againſt the 
Micers of State, of their ſeverally. having right to: 
he patronage of the pariſh of Lanerk——Pleaded for © 
arnwath, That King James VI. 27. March, 1704. erec-- 
ed the Priory. of Inchnabolm, and: the abbeys of 
ambuſkenxeth : and Dryburgh into a lordſhip, . to be 
alled Gardrofs, in favor of the. Earl of; Mar Ex together 
ath the. right of patronage of the kirks belonging to 
theſe prelacies; particularly diſponing theſe kirks, . and 
amongſt them, that of Laneri. The diſponee was in- 
ſt: 1605, and the- grant confirmed in parliament. 
ls 19, July,, 1606.——The.Ear} of Mar; 16 12, — 
ri eſtate. to Henry Lord Cardroſ his ſecond . 


. Go 3; 


* 


1664 


dit Was not arty” ion to this act of poſſeſſion, -th 


bouck in 1731 onthe fame title, and the preſentee 
| e charter ia grant of Novo-damus, on a Teflon! i te 


' Is _ PATRONAGE. 
David Lord Cru obtained a charter of Novodan 
on his on ion, —— auc 
3 er with ſeveral kin 
mentioned, amongſt which Lanerk is notcnamett zi 
-gether With the right ef — of the ** "© 
iſhen above mentioned + And he was men x6 
This right came into the perſon OT - 9 * & DN 
'wath, Who, 13. Auguſt, 1 708, giſted the v. 
to the: widow and ren of 


Officers of State, Was d on the Bench) Tus. 
the of . —.— Earl e Aar: | 


then in the Crown, for it 


22 nor 


by a ſubſequent charter 1615, that there was: Aden pat 
< commendator-' of the abbey, - "whoſe ene Mr 
been aſter that time obtained. dei 
-"PLEADED-for Lee, that K. charles l. 8. Ag abt 
| 156% granted the 6 es of Lanerk and Carloui the 


to his anceſtor; T r bis "family had ſince” had 1 
opportunity of preſenting io Lanerk ; the incumdes 
! ar the time of his grant; having held the betefice ü 
he left it at the revolution, when Mr John Bannaty 
- who had à meeting- -houſe in -Lanerk, took poſſeſſe 
- of the  church'withovt any title, and held it a 
death in 1707 „ Mr Orr was called 
heritors and eiders: bu Lee gifted the vacant ſt! 
% Mr Baunseyne s widow” and children, who an . 
title 3 and he upliſted the fame; 


| r after his gift to give anothe 
Phat Lee alſo preſented to 


- ſettled. —— ed for the Officers: of State, Th 


on of the family eſtate; That it is dated at Edinburgi pu 
Where the King Was not at the time, and therefor be 
r appeared, that there was no warrant for the à ſer 
Wonal grant ef patronage; nor could there be one, in 
the King was then priſoner to the Engliſn rebel- um ©: 
A bſerved on the Bench, That the parljame wi 
5 0 power- to the Exchequer to grant the King 
- "caſualties, ' but not eee of, e th 

" *Crovn.. BE dd Fe. of ng yo JE N ! up 


; 0 


" PAYMENT | 2 
THE Lords found neither of the purſuers had 
zuced ſufficient titles to the patronage — — 


nat for an n T nne 
e Fals. — — 0. 1 


„in oppoſition the-preſ 
771 A ty hp 


nat church, cannot hurt the civil — the patron, 
ho therefore may retain-the ſtipend, as if the church 
hac continued - Yacant.. Falz. v. „P. 2 56. „Cochran. 
26. June, 1751 gment 
by the Houle of —— —-— in the caſe of Dr 
ick, then miniſter of Lanerk, April. 1753 — be 
patron's right of retention, however, as. obſerved by 
Mr Erſkine, in his larger inſtitute, p. 76. muſt not be un- 
der ſtood in the ſenſe of the old ſtatutes, as if he had the 
abſolute erty he can only retain as 2 e 
the footing the 28 W d 
— tar MT: £1 ft 
9 9 a be r ; + . 25 2 
| rens en e asl A an wh; 


PAYMENT.” 


18 225 ls CLF Fi 1 ob PTE TTL TY 5 
A bur loſt, opt debrar are 
bar to. IPA — <0 14093 1.5 

fecured — bw Where _ 


poſfible trial hy the debtors 'oath and X06 bet 
otherwiſe, af the date, and writer's duced? 
name, and witneſſes, cr. and thereaf-. /- * 


purſuer "ſhould relieve; him of any bond - that: ſhould. 
be found. —— date —.—— 


find it the Lords: relobved. to take all ect c- 


ter, to ordain the debtor ta — — 


written _ ſub- 
cds: 


- 
—— 


_ -by the appa- ing paid the debt in the DE hace 
payment and on, in the perſon of one deriving rig} 
ne. from the apparent heir, was found i 


not to affect the eſtate now in the 


| Ms. . ceaſed's debts ;. and-as-he, may. pay primt 

teining for venienti, ſo if he himſelf be a creditor, 
payment of he may of courſe retain. for bis own 
delt due o. payment. It: is trus, an executor: cat 


be muſt either be. allowed. to.-pay. himſe without de · 


80. PAYMENT. 


ought he knew- might be defective and mill 
produced: The Lords judging it hard to burden an 
with fuch a — repelled the defence 
| Frows, That ther decreet would be» fulkolent wa 
rant for the debtor to pay, eſpecially, that here then 
was no other- creditor competing with the / adjudge 
8 Fount. 27. Feb. 1707. Campbell. 
nm ben we contra heredtatem j 26 
ten upon the apparent heir R r is 

Rents applied tion, and the apparent heir's factor — 


rent heir for his cunſtituent's orders out of the 
Purchaſing of the eſtate intromitted with by: 
a1 CA. and taken a conveyance of the ſame bh 
tion, makes in the aflignees name; The adjudiced 


pite and — as paid out of tl 
rents which were the proper ſubject of — ſou 


heir, who had:paſs'd by the apparent | het and — 
to the laſt deceaſed. Forh. 13. Feb. 1713. Carl! Dak 
houſ i.. 4 
THO" intromiſfion by: an ariſen operates extine 
tion, yet an appriſer having counte 

Appriſer With, and paid back to the debtor th 
counting for: + ſurpius af his intromiſſions, over 
bis ſuper. in- above his annualrents; this was found 
tromiſſion. relevant againſt. another appriſer pu 
with the ſuing a procels of extinction, . 
nee nunciation was after the 
Stair, —— 0 _ 

AN executor is empowered, virtute officii,. to 
bis intromiſſions for payment. of the de- 


* 16 1241 


himſelf. nat ſafely pay without: decreet, . but 1 
he cannot take decreet- . himſelh,. 


creet, or. not. at all. This was found in a caſe where! 
an. executor, qua neareſt. of. kin,, had intromitted before 
confirmation, 


rawun R to i the executor in "Tf 
zht of retention, equally as if he had been confirme 
d before intromiſſion. — 26. Jan. 16 afl. Adic o—e> 
the ſame cauſe, the executor was allowed retenti of 
debt he had paid as cautianer, for the deceaſed, 
tenting of the above proceſs again hum, Dur, thid, 
Zut. an executor. Was not A e 
— b <= ES 
ho made act ot 
ing i d. Pleads oh dito 


ed however ta . 


pon a different footing, 
ke credit or, in ene 
xr ſeeing the legacies 8 
nent, they muſt ce in pari paſſu, & 4 — 
owed to pay primo 3 as in 12 8 — 24 
yet, where a of. 20, was to an executor 
0 buy a e he was, allowed to take 
credit ” far what es e the; fame” had. d: atio em. 
ployed that way, «as being a ſum td be laid 
omnia by the a e es e deceals 


1736. e x ba * 
Turo and, curators are empowered, op 
ficii, to apply their intromifons fur 


8 
payment of the minor's debts. 7 — debt 
therefore due hy a mi u þig 2 or 
curator, muſt be hed . tors 
dy intromiſſion, unleſs the prog ar; pay 2 


3 ems 


8 2 5 
2h #157 —_ 


— 


bo | PAYMENT. 
7 where the pupils debt was- purehaſbe h 
| lg nnte red. * the tutor, whether during che rutor/ 
ditas ratio- 13. Dec. 1676. Nell, Home 
bea. Nov. 1685. Niſbet; or before 20 
commenced. Harcus, (Tutors) $i Feb 
| — Nuten 
Pikes th the ſame footing it was found, That f td 
s affipnee could not force payment the 
Fr, until the tutor ſhould clear accomits 
irl. 7. 1676. Spence.——The ſame obtain i 
the caſe an "aſſignee made by 2 curator.” Stain 
2. Det. 1679. Cleländ. See Stair, 24. Jan. 1662 
Ramſay. Upon the fame principle, after the decen. 
nial preſcription of tatory and curatory accounts ; tis 
curator's heir inſiſting againſt 88 minor fot 
payment of a debt that fell not under the ctrator as 
counts; the Lords fuftained the defence, That the a 
rator intus habuit. Dal. Bruce, 9. Dec. '1 7144. © Baib 
lie.——The like, 17. June, 1 737. Scott. In this caſe i 
was yielded, That the defence could not ſtand upon i 
_ of compenſation, becauſe the defender's elan 
is curator's intromiſſion was fopite by the deten 
all preſcription.— As alſo, the Lords refuſed to allow” 
a minor's eſtate to be adjudged upon à debt purchaſei 
in dy the curator, and taken in an affignees Zam 
te redditas _—_ altho* the affipnee had, for the fail 
aſſignation, charged an equi ent debt owing to bil 
by omen Forbes's MSS. 20. July, = "ray 
BUT as a faltor is werb ob bo ths ben bes 2 
n his conſtituent's money, and has ns 
is intromiſſions for payment of debt; 
1 a liquid debt due by the conſtituent 
action, without being bound to cb 
9 r br ede unleſs the factors intromil- WW” 
ſtons are lic dated, ſo as to-meet the aſſig Race e Fe 
of Stair- 7. Jan. 1680 An 
17. 92 1717. Menzies.” ** T1 
REAL creditor upon a vere ue who GY 
3 alſo cautioner for the factor, havin aeg 2 
his debt to a creditor of his own for his ſec | 85 
payment; the queſtion aroſe, If the aſſignee cb ; 
draw this debt out of the bankrupt e — * 
the 


| 5 A v MENT, 83 
1 without be ing af: the 3 
yy the factor, who was now -i2 


is cautioner the cedent. N apralk.y ces yu 
= for compenſation, for «//o the balance-due by the 
actor had been- liquid, the cautioner was creditor upon 
ie eſtate, but had no claim againſt the co: creditors: 
ither. was he debtor to them for the factor's intro- 
ifions, but to the Court of Seffion ; neither could 
ayment or extinction be pleaded, becauſe a factor has 
o power to apply his intromiſſions towards payment of 
is own debt, and far leſs has his cautioner power to 
pply the fator's 1 rang The Lords therefore 
ound, That the onerous ee was not liable to ac- 
ount for the factors _— ons, and 2 pry mn 
tion pleaded againſt him upon that he 5. 
734 Brymer. In a former caſe, the Lords ſuſ- 
ed the objection againſt the onerous  alfignee. 
. Jan. 1 730. Oliphant, - 
A CREDITOR in an infeftment of annnalrent, 
ntromitting with more than his annual. 
ents, his ſuper-intromiſſions will be Intromiſfion 
mputed in extinction of his principal by a creditor, 
um; for tho' his intromiſſion was /ie withour's uf- 
jitulo, ſeeing the infeftment was in ſe- ficient title, 
rity and payment of the annualrents may be plead- 
ly, yet he is not allowed to object the ed as payment 
ant of a title. Stair, 4. Feb. 1671. againſt him, 

iſhart.. contrary found, where % not for 
he queſtion was with a ſucceſ» him. | 
or, who had acquired the infeftment 
ff annualrent for an onerous cauſe; for intromiſſian 
ine titulo, is not legal ue to operate a real extinc - 
tion, the debtor ha 5 tion, to demand pa ent 
of the rents from his r, as. intromitte with 
ſue tituls; and if a eld war objection lie againſt the 
creditor making the intromiſſion equivalent to. payment 
ſuoad him, but not quoad the debtor, this canngt_mili- 
tate againſt a ſingular ſucceſſor. Fount. 2. Jan. 4705. 
The heirs of Learmont,——But ards, in 2 like 
caſe, the ſuper · intromiſſion was found 9 militate 
againſt the ſingular. r Fe Ford. 577 Jan, 1711. 


Baillie.—An improper 
reverſer a back-tack, for payment ee 


FAYMENT: 3 
K appri Ae Es * . 'tack-duties- Tei 

00 and upbi that title, abe ung vplified nnen 
1 not only the apprifing but alſo the \ 
fer ſum; this irregular R. 'n 
ivalent Is real payment, ſo as to 
| wadfet, and conſequently to hinder the ward to 
by the wadlſetter's death. Hare. 0 W T9 # 
1688. Lord Chancellor, 


p 7 
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- Payment before hand: =” 
| IN a fair a the inſtance of a 'donator of  efti 
againſt the rebel's tenants, the Lords refuſed to ſuſti 
their exception of payment made to the rebel hin 
ſelf, 3 it was done 1 the term. Aud 

Eſcheat] Dur. Feb. 162 , Lauchop. Had 
125 "= 1602. Bea Fon, That mall 
vanced by the tenant to the heritor before the teien 
of payment, does not liberate the payer, if the il": 
ceiver be denuded 28 right in Ker of anothe 
before expiring of the ſaid term, but rejudice of f 
tenant's piring againſt the heritor. Dae. 12. Jun 
1629. Gray.——A tackſman cannot warranitably pd 
His rent before the term, but is liable to creditors nt 
withſtanding. 2: ſame holds in drt Sta ou 
5. Feb. 1667. Traquair. a 7 
I being the cuſtom of 2 certain „ barday, that Wah 
| tenants at their entry pay half a year's rent; and 

all along half a year before the hand; this was fi 
N to a tenant againſt a ſingular ſucceſſor, tho; v 
was argued, That no pa prement before the hand c 
"liberate from a ſin ceſfor, becauſe; who balls 
right to the, land, bath right to the fruits ext ath. 
| upon the land, or growing after the con 1rnenceme 4 
of his right, and "conſequently to the rent pay tc 
therefore: in reſpect it was anſwered, That bei ent 
every year is paid within itſelf, the firſt year, Md 
half at the begining threo, "and the. half yt m C 
middle, and the fy years in the ſame anne ere 
which muſt be ſufficient to to the: tenant; ber, cd 


 nants paying at Whitſunday and Martinmas fliould 1 


6 - PEER. - 5 $5 
liberated, 1 year is not run out; 
= ao their farms. at Candlemaſs, would not be 
>cure for the profit of graſs thereafter till Whitſun- 

ay. Stair, 7. Jan. 1664. Lauderdale. 
PAYMENT before the term, by a tenant tö an 
ignee by his maſter, found not relevant againſt an 
reſter. Hadd. t. Jan. 1611. Wilſon. 

RENT paid by a tenant to his maſter, conform to 
rders before the conditional terms, but after the 


al ones, and before interpellation by libe- 
= * queſtion with creditors. Fas 5 33. 


fork Building Company. 17. Tak. 1 736. 


— 


P. 'E E R. 
tf; 


4 PEER, who was fied for a mer- 
chant's account, alledging, that 1 whet caſes 

e was only obliged to declare upon obliged to de- 
nor; the Lore; after the Lord pone ? 
hancellor and Judges of England had | 
clined to give their opinion in this nice point, found, 
hat Peers were þound to depone, where the oath 
as final and deciſive of the caufe, whatever they 
ight plead in oaths of calumny or credulity, or oaths 

item, or on the verity of their debts, or the like. 
8 F orb. 7 Feb. 1 71 O. Bryſon, ec he like, 

rb. N. Feb. 1711. Winton,——In a reduction of 2 

gur, the defender alledged, That the writs called 
Ir, were in the parſuer's own hand, and referred the 
me to his oath. The purſuer, being a Peer, offered 
is word of honor, which he alledged was tlie privi- 
ge of the Engliſh Peers. The Lords found, That in 
is caſe, being an exhibition, A Peer muſt give his 
ath, Fount. Forb. 19. Dec. 1511. Montroſe.—— 
ide Remark. Deciſions, p. 234... 
FOUND, That a Peerage, which | needs no infeſt., 
ent, being - reſi igned in the Crown's 

ands, not ad remanentian, but in fave- age if « 4 
m of a third party, the reſigner Was 425 He | 
zereby aCtually denuded, tho it was 
leaded, that a Peerage is not alienable ; but to th's 
was anſwered, that a Toru is alienable with the 
Vor. III. — | 3 


15 Þore, to pay the ſame in cafe of failure indefinite} 


= PENALTY. 


Sovereign' s. conſent, which he had . given, 
accepting the reſignation in Faverem. Dur - IT. . July 
1633. Oliphant. f 
THE widow of a Peer, being debtor in a certi 
ſum by bill, horning was railed ar 
The privilege of executed againſ} her, and afterwart 
4 Peer, in not caption was applied for. The Lo 
being liable to Ordinary reported the bill to th 
inc arceration for Lords, who were of opinion, Tha 
a civil debt, be- the widow of a Peer was entitle 
Tongs alſo to his to all the privileges of a Peer, 2 
widow. therefore they refuſed the hill. F: 
Col. v. I. p. 307. M Donald. 
"Fs 1746. 9 „ 
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FEY how are reſtricted to the real dam in 

far exigiole : and intereſt, becauſe they approach t 
„ hegr ufury, and would elude * thilſp=c 
law. Sinc. 22. March, *1550. Home. Marg a 
ret Craig, having obtained decreet againſt Oli n 

Sinclair, decerning him to complete the bond of ma 

- Tiage with her = he gave bond to her to folemninpr 
the marriage at a certain day, under the failure at; 
500 merks. The failure being incurred, the who 

penalty was found due. Spott. Marriage) Du 

16. Dec. 1622. Craig. Penalty modified agail 

a cautioner in a bond to the ordinary annualrent | 

the ſum, the bond bearing no ...ualrent. Had eat. 
| penult. Nov. 1622. Semple.——A penalty be ing 
Jected to a tack of five years, in caſe the tenant fa 
| 2 manure the ground, and he having failed the Here. 

of the years only; the Lords found, That he could n 
de decerned in the whole penalty, altho* the claul 


1 IC 


and did. not reſtrict the payment of the whole to H. 
failure of all the years; and found, That no ' mod 
could be decerned for the failure &X one year, nal 
the fiſth part of the penalty. Dur. 22. Feb. 163 

Jobe. and being can db {et to a tenant 


PENAL Tv. 3 


n, er 2 penalty, That if he entered not, he ſhould pay 
year's rent; the Whole penalty was found due, tho 
ke tenant reſiled rebus integris, Dur. 15. July, 63 7. 
ert een. . N ts 
d u ONE being obliged to deliver certain quantities 
wart ſtraw, and to pay a liquid ſum. in caſee 
failure; found, That the ſubjoinin Payment of 
mee penalty does not liberate from ful- the penalty, if. 
ling that which is principally cove- it liberates 
anted. Dur. 19. March, 1630. Crich- fromthe prin - 
dn. A man obliging himſelf to cauſe cipal obliga- 
other ſubſcribe cautioner in a bond fin? 
gainſt ſuch a day, under a penalty, Res 
d being charged upon this obligation; the Lords, 
twithitanding his offer to pay the penalty, ſomd 
e letters orderly proceeded for ſulſilling the whole 
ligat ion, and reſuſed to free him upon payment of the 
2. nalty. Spott. (Contracts) Auch. (Pena ) 14. June, 
za 32. Clark.—— The adjection of a penalty in a 
dinute, in caſe of failure, rcfolves nct the con- 
ch act, as if the ſame had been to come in 
e i lace of perfecting the minute, but notwithſtanding 
ee penalty, the parties may ſeek implement of the 
inute by. and attour the penalty. Auch. (Penalty )* 
mf. March, 1627. Aitcn. Dur. 5. March, 1634. 
mn lurray.—— The offering of a penalty does not reſolve, 
itate or annul the contract to which it is adjected, 
Who the adding that clauſe, By and attour performance, 


ſuperfluous and only os zubjorem cautelam; ſo that it 
es not make the chbgation alternative either to per- 
rm or pay the penalty. Fcunt. 27. Dec. 1695. 
Had enttie.— The Lords acquitted one of many contrac- 
ig n, Who had reſiled, he. paying the penalty, the 
ords By and attour perſormance not being adjected 

ereto. Fount. 9. Jan. 1702. Cochrane One 
aving become bound to procure a diſpoſition from a 
chu ird party in favor of the purſuer, under the penalty 

1ite_ 12 merks in caſe of failure, bu without the clauſe 
py aud attour implement of. the, premiſſes ; the Lords 
moi und him liable, in caſe of not performance, for the 
r. Menalty only. Forb. 27. July, 1706. Bairdner. . 
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38 „rr. 
A BANKRUPT eſtate being ſold by reap, and 
| the creditors ranked; and the preferable 
Penalty how © creditors claiming payment not only of 
fur a prefer- their principal and annualrents, but allo 
Ale debt in of the — which would cut off po- 
a competition? ſterior creditors, who therefore petiti 
5 oning, That principal and annualrents 
might be allowed to each creditor, conform to his pre- 
ference, befbre any got. their penalties, and then the 
ſuperplus to be divided equally among them for their 
penalties; the Lords refuſed it in this caſe, eſpecially] 
becauſe here the decreet of ranking being extracted, 
it was not debito tempore craved. Fount. 24. Feb. 1697, 
weer In the ranking of the creditors en the 
ame eſtate, this queſtion occurring, iz. Whether in- 
teſtments of annualrent were preferable, not on| 
qguoad the principal ſums and amualrents, but ah 
idr the penalties and termly failures, at ' leaſt for 
the deburſed expence to be modified. by the Lords; 
their Lordſhips found, That the armualrenters had no 
action in law againſt the purchaſer of the eſtate to 
force him to pay the penalties; but then they likewiſe 
found, That the purchaſer could not force the annual 
renters to denude or convey: their rights, till they were 
latisfied of all. The author adds, That tho” this may 
prove a loſs to poſterior creditors, yet tis partly help 
ed by act 6. par). 1695, touching conſignation in the 
town of Edinburgh's hands; in which eaſe infeſtery, 
rather than let their money lie at three per cent. wil 
probably think fit to accept of their principal and an- 
nualrents. Fount. 4. July, 1700. Creditors of Cockburn 
competing. _ 4 7 | 
"A. COMPRISING was reduced gzoad the legal 
| and found only a ſecurity. for the ſums 
If the whole pe- therein contained, becauſe, altho the 
nalty can be compriling deducted a. part of tie 
ſought, where ſums as paid, yet it was led for the 
part of the debt whole penalty, notwithſtanding it was 
is paid ? alledged, That pena eft jus indrviſibile, 
| 5 ſo that as long as. any part of the fum 
is reſting, the whole penalty may in rigour of law be 
exacted. Fount, 28. July, 1688. Learmont. 
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and A MINUTE obliging parties to extend a tack: on 
rableW-.mped paper under a penalty, but not 
ily of earing Attour performance, is notwith- Later deci 
t allo anding binding, and cannot be reſiled ſors. 
po- om upon paying the altys: Fac. 

tit- ol. v. I. p. 132. Bromfield, 11. Auguſt, 1753. 
rent H E penalty of a mutual contract, upen which adju- 
pre ication has not followed, cannot be exacted for. indem- 
1 the cation of expences incurred in difcufling a ſuſpenſion 
their the contract, where the other party was not ſpecial-- 
tally] found liable in ſuch expences. Fac. Col. v. II. p. 13 2. 
cted, lan. 23. Dec. 1757: bir pe 
697 PENALTY: in a bond 3 only to the extent 
the the expence of diligence uſed in putting the decreet: 


tained by the creditors into execution. Fac. Col. 
„III. p. 150. Gordon. 27. Nov. 1761. . 13 
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e to | os md Ce 2s RS PR 
Wile PENSION out of a coal heugh being found real, 
nual. the Lords granted letters for poind- . - 

Were g of the coals win, and to be win. When real, 
mag lope. (Coal. heughu] ult. June, 1614. when perſo- 
help: derſon. A penſion being granted 24 
. y a Nobleman, and the penſioner hav- 

: | 


deere decreets for the ſame, and poſſeſſing ſeve- 
a 


wil years; the Lords, nevertheleſs, Jeund, That a par- 
. gy who afterwards compriſed the lands out of which the 


nſion was r en, was not bcund.to reſtore” the du- 
ies to the penſioner, and that the peuſien being grant- 
d by a laick, was not real, ſo as to affect the gr--:md 
gainſt a ſingular ſucceſſor, but could chily prodtce per-“ 
nal action againſt the granter. Dur. 9. July, 1629. 
rquhart. A penſion of victual out of lands, made 


y a laick, was found no real right, but a perſonal obli- 
bs ation, not binding upon ſingular ſucceffſors. Gilmcur, 
* Juby, Stair, 17. Dec. 1662. Clæprerton. 


„ 


90 PENSION. 
A GIFT of an eccleſiaſtic penſion was ** valid 
altho? it took not effect by poſſeſſion dur: 
Eccleſiaſtic ing the life of the donor. Colv. Feb. 
pen ons h 1588. Stewart. A giſt of penſion by 
fer ſuſtains J2 a biſhop, without conſent of the . 
being clothed with poſſeſſion, was foun 
to ſubſiſt dur ing the biſhop's life. Had. March, 1 593 
Hutcheſon. A prelate having granted a penſion om 
of his patrimony, not only cum proteſtate traxsfcrend 
etiam in articulo mortis, but with the ſame power to the 
aſſignee; this penſion, tho manifeſtly given in prej 
dice of the ſucceſfors of the granter, and in.dimitiution 
of the rental, and hurt of the kirk, was yet ſuſtained, 
Dur. 23. July, 1625. Miniſter of Kirkliſton—4 bi. 
ſbop having conſtitute d a penſion to a man out of his pz 
trimony, during the penſioners life, with power to af 
ſign the Tame at any time before his death; and he hay 
ing poſſeſſed the . and thereafter aſſi ign'd it withig 
a year or two of hig deceaſe, but ſtill retaining poſlefs 
on; upon the affignee's- claiming the penſion;;after the 
cedent's death, the Lords preferred fs biſhop? s ſucceſ. 
ſor in office, upon the act 139. parl. 1592, becauſe the 
alſignee neither intimated his right nor attained poſſeſſ 
cn during the cedem's life. Dur. penuit, June, 1622. 
| Biſhop . of Aberdeen. 9 CPenſi, on). Bur. 17. Dec. 
1629. Chalmers. 
1 N Tenſions of loads of 8 quantitieg of corn, .and 
2 articles of that nature, the Lords found, 
27 the granter of That the granter is not .obliged to 

Gs: is bound carry them home to the penſioner, un 
to enſonal er- leſs the penſion be ſo expreſsly grant- 
vices? ed, but that he is on bound to de liver 
| | them at the coal-hill, barn-floor, er. 

Dur, female Feb. 1623. Paip. | 


5 penſion falls b = oa hy cauſe. for which — 
a Mea! See Implied Condition. | 


a PENS! ONER dyin what intereſ} his executon 
e ? See Term legal 6 endo ronventioral. 
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| dur? 8 V 
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Non HE peril of a heuſe fold, and thereafter burnt, . 
Foun was found to be the buyer's, tho 

59 ne diſpoſition bare an obligation to put Periculum 


he buyer in poſſeſſion, becauſe the buyer tei vendiiæ. 
lid voluntarily take poſſeſſion and r-: 
uild the houſe, and likewiſe was infeft before the. burn- 


o the 

rej: Stair, 13. Dec. 1667. Hunter.———A houſe which 
utioo ad been purchaſed being burnt; the Lords found, That 
ined, e property being transferred to the buyer, by his being 
A b. ieft, and the keys being offered to him, the accident: 

$ Pas ſs muſt follow the buyer, altho' there was a part of the 

0 rice unpaid, | there being a difference concerning it, 
hav hich was referred to ſome friends to be determined, 
ithig end which they had not done when the burning happened. 
lei ome, Feb, 1685. Atchiſoen. -A tierce.of bran- 
they having been agreed to be delivered at a merchant's 
cel. ¶ Niop in Edinburgh, and it having been ſeiz d as run goods, 

> the d the buyer conſtrained to redeem it, by paying treble . 
(eff xciſe ; in the queſtion, On whoſe peril the brandy was ? 
62 ie Lords found, That it was pn the ſeller's; he. being 


bliged to deliyer it into the buyer's ſhop in Edinburgh. 
ount. 25. Jan. 1687. Spence and Watſon..——A wo- . 


and an having, in her; contract of marriage, aſſign d to 
und, er huſband her ſhare of a ſhip, with this quality, That 
d ta caſe of no children, ſhe ſhould have the fee of the half, 
u nd liferent of the whole; and he having died without 
ant- ¶ hildren, and the ſhip having been caſually burnt, the Lords 
iwer und, That tho' ſhe was not proprietor, yet being cred-trix . 


ecici, and. that very ſpecies periſhing, the loſs muſt | 
all upon her, and that neither her hniband's heir nor 
xecutor were bound to make ĩt up; but there being 
me remains of the wreck preſerved after the burning, 
ey found that ſhe. might claim her ſhare thereof. 
'ount, 13. June, 1711,. Linklatter. 

A MASTER. of a prafs park ſued for a horſe-. 
aken Out of it,. Was aſſoilzied, becauſe he. Periculum 
back ſet 4p A placard over the public gate, f. cat 2 i 
erutying, That he avas not 10 unde stake. 
£, hazard af the Horſes, and avther (cattie;, — 4 
| Sec. 


ton 


1 P ERIC ULU M. | 
there, tho' he did not. pretend, when the horſe 
was delivered to his ſervant, that there was any com- 
muning concerning the placard. Stair, 16..Nov. 1667, 
Whitehead. Fount. 20. Feb. 1684. Maxwell. Fount, 
21. Dec. 1680. Birnie.. | hb 
APARTY's carrying a horſe farther than the place 
be was hired to, Was found relevant to 
Periculumrei make him liable for the price of the 
commodatæ. * horſe and profits. Nicolſon, (Locatio) 
bpenult. June, 1624. Molfat. ——The 
magiſtrates of Aberbrothwick borrowed three preat 
uns ſor the defence of their town, and obliged them. 
ſelves, in caſe of hurt, fkaith or damage to the guns, ti 
male payment of L. 500, as the price agreed upon fu 
them ; the guns having periſhed ci, fortuito, the bor: 
rowers were not found liable, tlo' it was argued, That 
this was a commodatum eſiimatum, which transfers eve- 
ry hazard upon the buyer. Stair, Gol. 17. Nov. 1668, 
Duncan.——A decreet having been obtained againſt ; 
man for a horſe, or his price, which he. had hired; 
and a ſuipenſion having been offered on this ground, 
That the horſe was ſtolen out of the ftable where be 
was put, and which was neither du, nor culpa of the 
ſuſpender, but caſis fortuitus ;_ the Lords found the rea- 
. ſon of ſuſpenſion relevant to afſ6ilzie the ſuſpender, 
That he did deliver the horſe to the keeper of a com- 
mon ſtable, to be kept. there; and that the horſe was 
| ſtolen out of that ſtable. Fount. 28. Feb. 1688. 
Buchanan. But one who had hired a horſe to a cer- 
tain place was found liable for the price, in reſpect he 
had not returned him, but left him at that place, from 
Which he was ſtolen or ſtrayed, tho' without his know: 
ledge. Dur. 28. Nov. 1626. contra Mowat.—lq 
a ſuit for the hire of a horſe, it having been alledged 
for the defender, That he rode him. the. length of Dim. 
bar, in company with others, very ſoberly, that the 
horſe fell ſo ſick and lame, that he was forced to leave 
him there, which he intimated to the hirer, the Lorch 
found the defender free of the hire, and the charges of 
the horſe at Dunbar. Har. (Sumirons), june, 
1687. Johnſton. EY : : 


PERRY Sov; 
APERSON ita; 


A PERSON received a ſum, with a commiſſion to 
dge it in the hands of a merchant be- IN 
ond ſeas for buying of goods, and not Betwixf 
ading the merchant there, he brought mandant and 
back with his own money, and both mandator. 
ing loſt together by ſhipwreck; the 
ords aſſoizied the mandatory, altho' it was ſaid, That 
her merchants there offered to take the money cum 
uni periculo, and give ſo much for exchange; and this 
cauſe he alledged, that to have done ſo was excedere- 
ies mandati, Colv. July, 1583. Anderſon, —A4 


vr ipper being freighted to a port with goods, and hav- 
72 g got a mandate to bring home other goods with the 
dor oney they yielded; and having been driven into a 


ort of another country, by ſtreſs of weather, and there 
id off the goods, and purchaſed goods of another kind 
jan what was contained in his mandate, for the man- 
ant's behoof ; and having been taken in the way com- 
g home by pirates, the Lords found, That altho' the 
ipper might be excufed for not fulfilling his firſt com- 
ilion in tcrminis, yet, as to buying there the goods 
t commiſſioned, and embarking the ſame ſor the 
aandant's uſe, for which he had no order, he was to 
> confidered as negotiorum geſlor, and upon his own 
zard, and could not prejudge the purſuer by diſpoſ- 
g of his money, unleſs he could ſay, That geſſit utili- 
both conſilio & eventu, ſeeing he might have ſecur- 
d the money in factors hands, or tranſmitted it by 
ills. Dirl. 4. June, 1675. Hay. A ſkipper being 
dere by a merchant to ſell a parcel of goods, at the 
ort he was going to; and * accordingly ſold 
em, but without adviſing his conſtituent, and pur- 
aſed other goods with the money, and the ſhip hav- 


ger 8 been taken by the way; the Lords found, That 
the. ſkipper, having exceeded his commiſſion, was li- 
ye le for the prices of the goods, tho' ſea-riſt, Cc. was 
ord; «cepted in his commiſſion. Bruce's MSS. 28. July, 


716. Young.——A factor at Rochelle having received 
cargo of ſalmon from his correſpondent here, to be. 
d there; and having, inſtead thereof ſent them to 
11boa in Spain, in hopes of a better market, tho' it 
roved otherwiſe ; the Lords, in a ſuit at the factor's 
tance for payment of a bill of exchange, found, _ 
| 1 


7 


the preſent caſe, was both ſkipper and ſupercargo con 


law forhids one to ſubſtitute, and declares if he do, | 


till ſome time after, that the ſhip came to be damnif 


actly comply with the terms of his mandate, but fol 


_--  PERICULUM. 
he had exceeded the fines maudati, in not ſelling the 
ſalmon at Rochelle; and therefore aſſoilzied from ex. 
change and re- exchange, but ordained him to be heard 
as to annualrent. Fount. 8. July, 1687. Alexander, 
Ahe Lords found, That a nandatarius, who, in 


ſtituted by the merchants, truſting another, did not ex- 


lowed the faith of that other upon his own peril, and 
tho neither do/us nor lata culpa was chargeable on him, 
yet they found him liable for the event, and that eve 
negligence and omiſſion lay at his door; becauſe, in 
e like caſes, electa eſt indi:ſtria perſone ; fo, that here 


muſt take his hazard of the event. Fount. 12. Nos. 
1696. Mc&Niel and others. A party having accep- 
ted a bill of exchange for a certain ſum, as the price d 
a part of a ſhip he had commiſſioned the drawer to pur: 
chaſe for him, payable to the drawer or order, up 
his delivering a vendition to the accepter ; the Lord 
found the ſum in the bill due, altho' the ſhip was pur- 
chaſed by the drawer'in his own, name, and he never 
offered to tranſmit the vendition to the conſtituent, 


ed by a diſaſter, the conſtituent never having offered 
the money, or demanded the vendition. Forb. 2. Jan. 
1711. Gibſon. A banker at Edinburgh, who ga 
arders to remit his correſpondent's money, by a bill 
upon the bank of England, chuſing rather to remit it 
by a bill upon a private banker at London; and the 
bill having been taken out of the poſt-houſe by ſom 
unknown perſon, who, upon a falſe -indorſation - and 
receipt, got the money from the banker_ upon whon 
the bill was drawn; the Lords found the defender's re 
mittance by bill, on the private banker, was on hy 
own riſk and hazard, 18. ſune, 1730. Selwyne 
A merchant who had ſold ſome wine, being deſired by 
the buyer to purchaſe for him a caſſc to put it in, to be 
carried to the north by ſea; and the caſk having prov: 
ed ſo inſufficient, that the wine run all out by the way; 
in a proceſs for damages, the Lords found tue mer- 
chant liable to reſtore the price of the wine. Fount, 


7. March, Lord Inverury. : ws ; 
B A BURGES 


PERICULUM. - 95 


A BURGESS of Edinburgh, who, had a country 
2 ey ouſe ſome miles from the town, was in 
1eard e, when his family was not there, to. 3 1 
nder. iſt the key of his outer-door with his and cuſtodiar 
ardener:; ſome goods in a cheſt f 
con rawers, to the value of L. 5 being ſtolen, while the 
t ex· aſter was in town, the gardener was found liable for 
he ſame, tho' it was not pretended, that he, or any of 
an is family had committed the theft; and tho' it was 


him leaded for him, That he was liable in no ſort of dili- 
| ence further than to keep the outer-door locked : But 


he Lords went upon this circumſtance, that he had 
here een verſans in illicito, in fo far as one night he had 
dged a travelling packman in the houſe, which they 
hought ſufficient to throw the burden upon him, tho 
e made out clearly, that the packman could not be 
ce Ae perſon who ſtole the goods. 21. Dec. 1734. 
ampdel}, 7 on git; xr e ee 
ape WHEN goods in a ſhip are ſpoiled, not by ſtreſs of 
or eather, or any ſuch extrinſie accident. 
ir from the failure and inſufficiency of, Betuixkt 
erer de {hip itlelf, the hazard lies upon the merchant and 
aent per, who muſt have his ſhip ſuffici- ſeipper. 
ni": at his peril. Stair, 7. Nov. 1677. | ; 
ary. Fount. 24. July, 1680. Lamont——ln a 
roceſs for freight, it was alledged that no ſreight was 
ue, becauſe it is an uncontroverted maxim, in the 
dil aritime law, quod naufragio facto, naulum non debetur. 
it 1 wered, The ſkipper cannot anſwer for this cafus 
the rut, and tho' the ſhip was broken, yet the goods 
ere ſafe. The Lords found the freight due, deducing 
much thereof as the merchant ſhould inſtruct he 


and | 
bon as damnified in by the landing of, the ſhip in the place 
s re here ſhe broke; and they computed the damage by 


omparing the price of the cargo as it was ſold in the 
lace where it was caſt in, with the prices it would 


3, BE given in Aberdeen, which was the port to which | 
o be way deſigned. Fount. 30, July, 1680. : Lumiſden. 
rov- By charter party, a ſhipmaſter having become 
ray; und to tranſport. a loading of tobacco from Virginia 
ne- Port-Glaſgow, and the merchant-to pay a certain 


reight per ton; the ſhip in her return wag wrecked 
dn the coaſt of Ireland, but moſt of the cargo was 20 
2 GE | e 
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ed and got upon ſhore, ſome of it much damniſied. 
ſoon as the freighter got notice of this diſaſter, he ſe 

an agent to Ireland who, upon paying ſalvages got 
5 s delivered to him. Some of them he ſhipped fa 
riſtol, in order to be abandoned to the inſurers; tt 
remainder he carried ſtreight to Glaſgow. In a pr 
ceſs for the freight, the Lords found, That the contral 
of affreightment was diſſolved by the total loſs of thi 
ſhip, altho' ſome of the ſhipwrecked goods were ſave 
gut of the ſhipwreck, and that the freighter's indorſiq 
the bill of loading to the inſurers, did not ſubject thy 
freighter to any treight ſor. the goods recovered | 
the inſurers, but found the merchant liable for tt 
freight pro rata itin:ris of ſuch of the goods as wen 
brought to Glaſgow, notwithſtanding that part of thi 
tobaccos was found damnifted and burnt there. _12. Fd 
r532.. | Loeyidpe. fe 54 ke: hl 
BY the tenor of a reverſion, the money being to kt 
| - . - _ _ conſigned in a reſponſal landed man 
Hazard of hands, without mentioning any in parti 
conſigned mo- cular ; the Lords found the conſignatic 
ney. to be periculo of the conſigner. Aud 
( Reverſion) 7, Dec. 1631. Grierſa 


— e is upon the peril of the 1 
whole fault it happens; and therefore a ſum. . 
in the hands of the clerk. of the bills, who became al 
terwards inſolvent, was found to be upon the charges 
in ſo far as it was inſtructed by an inſtrument. prody 
ced, that the ſuſpender offered the annualrent, and 
much of the penalty as the charger ſhould declare up 
oath that he had truly expended, which he refuſe 
_ unleſs the whole penalty was paid, which occaſione 
the conſignation. Stair, 28. July, 1665. 1.0 
debtor being charged for more than was due, he u 
not found obliged to offer what was truly due, but 
found to be iz bona fide to conſign the whole. ſum cha 
ed for; and. that, having conſigned warrantably is 
culpa, the peril of the conſignation was upon the cha 
ger. Stair, 15. Feb. 1673. Mowat.——In a queſt 
on, Who ſhould bear the charges of conſignation, tl 
_ creditor having charged for no more than the origit nt: 
debt; it was found, That the debtor ought to hat rt 
offered what was due, and ſhown the —— l 
| | "+ 2m 


7 
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hat 48 | id, and, | refuſal, have | I . 
iſe tha fuGenfion S | 


| ſenerwiſe that the was not warrantable, and 


It -refore that he ſhould bear the burden of conſignation. 
d air, 9. July, 1675. Meenſberr x. 
; LANDS being ſet in tack, and thereafter overblown 
pre ith ſand, the tenant was found to 
ra ve action to compel the ſetter either Maſter and 
f diminiſh the duty proportionally, or Tenant. © 


fer him to renounce the tack. Hadd. | 
rin. June, 1612. Lind{ay.——A houfe becoming ins 
ficient by an accident, without the proprietor's fault, 
iwas found not relevant to liberate from the rent 
e leſs the tackſman had abſtained to poſſeſs, but found | 
wen levant to abate the rent in ſo far as he was damnified. 
fiir, 2. Jan. 1667. Hamilton. The Lords allows 
Fel abatement to the ſubtackſman, of the border cuſtoms, 
the year 1650, on account that the Engliſh invaſion 
at year ſtopped all commerce; and as to the gquatenus, 
man ere having been commerce with England for ſome 

u ynths of that year, they abated one half of the duty. 
uatic rl. 20. Nov. 1669, Tackſmen of the cuſtoms. 4 
eervenient law having diminiſhed the tackſman's pro- 
er ſol 3; it was decided by the Lords, That this did not 
WT itate the tack, tho' the king was ſetter, but only af. 
igne ded ground to aſk an abatement. Fount. 2. july, 
e 95. Crawford. ——A mill being ſet with the mul- 
genes thereto belonging, which, at the date of the tack, 
rod re conſiderable; the Lords, notwithſtanding a de- 
nd ator of immunity was obtained by ſeveral perſons who 
Tre thought to be thir led, refuſed any abatement of the 
fuſe k-duty. Forb. 1. July, 1709. Heriot's Hoſpital. 
Gone A coal being ſet in tack for three, years, and onl 

| ertain number of colliers allowed to work, and 10 


ch to be paid for each, and the coal utterly failing 
the end of the ſecond year; the Lords ſuſtained the 
aon of ſuſpenſion in this circumſtantiate caſez and 
y [pd it not ſuch a bargain of hazard as to ſubject the 
| kſman to the tack-duty, ſeeing he had not exceeded 
well number of colliers, and that if he had put in any 
1, il „ he was proportionally to have augmented t'.e 
| nt: So that it appeared to have been the meaning of 
rues, that the coal ceaſing, the tack ſhould alſo full. 
unt. 16. June, 1699. Wilſon, ——The landlord of 
Vi. a Sh an 


an upper tenement, having unroofed the houſe, in a 


15. Dec. 1681. Deans But thereafter it havi 


another; che Lords decerned for the whole rent, wi 
out deduction of any damages. Harc. (Tacks) 8. U 
2687. Inter eoſdem. 


ons, by having been preſent at the Dean of Gui 


walls, and added a good ſtory with a fat roof, whi 
occaſioned the rain to Jamnify the deſender's ple 


| Creditor, i * years, deduct ion was demanded by a 
runs any haz gular ſucceſlor in the tenement, of the 


- with his debt? caſes feu- duties ceaſe by devaſtation, ti 


renter muſt ſuffer a proportional a 
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der to raiſe it a ſtory higher; and an action ha 
been brought by the ndlord of the under tenemey 
againſt his own tenant ſor the rent, the Lords ſuſtains 
the tenant's damages as a good defence, and found 
That theſe damages having proceeded from the na 
ral quality of the inferior tenement, the heritor of ti 
upper tenement was not liable, but the heritor of 
under one for the lame. Harc. (Tacks) Falc. Hom 


2 L for the purſuer, That any damage þ 
by the defender was caſual, and not by the puri 

er's _—_ and that every perion muſt bear with f 

misfortune that falls upon himſelf, without the faul 


And laſtly, It having b 
alledged, That the purſuer conſented to the re 


fitation, and did not reclaim; and alſo it — 
alledged againſt the landlord of the upper | tenemen 
That his reparations were not neceſſary or ordinary 
parations, he having taken off the roof, raiſed i 


ing and his wines, and put a ſtop ta his buſineſs ſax d 
ſpace of three or four months; the Lords found th 
purſuer, and the landlord. of the upper awe h 
be for the deſenderꝰs damages. Harc. (Tacks) 4 
Jan. 1698, Juter eoſdem. - 45 20:66 
A TENEMENT, out af which -an neue —_ 
payable, being laid waſte for ſeven 


ard of the ſub- years annualrents, as is frequently de | 
ject burdened in feu-duties. Anſwered, Tho' in ſo 


was never extended to annualrents d 
for the profit of a ſtock of money. The defence w 


repelled. Stair, 26. June 1662, Adamſon. 
on found, That by the act ro. park. 1551, an annu r 


ens. is burat and * by the proprietor bf 
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;  "MSnualrenter contributing nothing thereto; and that it 
ss not ſufficient for the annnalrenter to ſay, That the 
N. he of the waſte ground was worth the amnalrent;. 


t found ir relevant to ſuſtain the whole annualfent, 
at the annualrenter offered to contribute with the he» 


an. 1686. Monteith. 
A wWIF E being infeft in an annul y out of a tene- 
" of land, the Lords found the 
e, heir liable to make it Habitable ;  Fiar and life: 
ca it becoming ruinous, they found hun renter. 
Er /onally liab ehr Ser a yt | | 
ok 0" be 3 Falc. 4. Jan. March 1662 
ine. jointare-houſe being b dernt caſu 22 
e Lords found the heir not liable to rebuild the ſame. 
air, 2. Feb, 16 72. Guthrie. A houſe in the poſſeffion 
a liferentrix, with many others, haying been cafually 
nt; the Lords found the Heritor Fable im no more 
at the annunlrent of the ſum to which the price of the 
aſte ground was liquidated, and at which the cberitor | 
d fold it, and for this they decerned during the Wo- 
an's life. Fount. 1 5. Dec. 1704. Adarnfon. | 
IT being expreſſed in a clanfe of reverſion, That 
e lands ſhould be redeemable upon pay» 
ent of a certain number of pieces of Hazard of ri- 
an ed, and in the rem the valle of % . 
e pieees bem e by authority ; n money.” 
Lords found, Phat the 1. 5 erplus redit 
ro venditoris, * Balfotr, Reverſien) 12. May 7800 
ulis. The value impoſe en money by publie 
dthority is the only thing ee in payments, and 
dt the metal of which it is made; at the | e time, it 
ee * : rhe t the be | 
ic to be conſidered : of pay- 


ae e * eb. 7575 wk | 
TIENDS of corn were not found due where 6 | 


+ ws bog gt Tiend, where 


tends ) 29. July 1 563. The Chapter 
f Glaſgow: * Dec. 1549.. Abbot of Thr. i 
dolyrood-houſe. 20. Jan. 1549. Jdem. OR? > 


Eb = THE 


ors to the rebuilding, and was 15 admitted. ä = 
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THE half of a piece of ground; which paid a cer: 
 _ tain. quantity of dry multure, being de. 
Multires, | cal by water, and a proportional de- 


where the ion of dry multure being claimed up 
2 is on that account; the Lords thought, tha 
| deflrazed. if only a ſmall part had been loſt, | 
', would not have deſerved any conſider 
tion, but being an ixteritus rei to the half of the ſubjed; 
they, before anſwer, appointed the quantity of the. lok 
to be proved. Fount. 9. Dec. 1702. "Aitken: /* - | 
A TACKSMAN is not bound to repair damage done 
to - houſes. occaſioned by an exrraords 
Later Deci- - nary hurricane, tho he oblige himſelf] aft 
. ſions. . to put the houſes in repair, keep then D. 
| ſo, and receives a ſum certain on that 
account. Home, P- 278. Annꝛuitants of the Ton 14 
Building Company. Fo 5: June, 1741. 
THE hazard 4 of a ſubject ſold lies on the buyer after N ( 
ſale. Home, p. 436. 3 6. - July, 1744. 4s 
A MERCH ANT alle in ſent certain ban dhe 
notes in a poſt letter, panes: ig (od: —.— his accomptll ie 
book, together with a proof of circumſtances by hu hat 
clerks, and his oath in ſupplement, were held ſufficient Wi 
to make his correſpondent, who had given commiſſion u 3- 
ſend the notes in that 3 liable for the loſs. Fac. 
Col. v. I. p. 72. Cumming. 21. Dec. 1752. - 
A MERCHANT in land commiſſioned 
from a merchant in Rotterdam, to be ſent by the firſt 
ſhip to one of the three ports in Scotland. The fadgt 
ſhipped the goods on board a veſſel bound for. Leith, 
and committed the invoice to the care of the maſter, Wl 
and tranſmitted to his conſtituent an accompt current . 
wherein. he took credit for goods ſent by 'a certain P. 
ſhipmaſter to Lieth as per invoice, but neither ſpecified aff 
the goods nor the ſhip; the ſhip having been loſt in iu 
age, the Scots merchant was found liable to pay 
the price of the goods. Fac. Col. v. L p. 166.  Hogy 
24. a 1754. 
CARRIER breaking en is | Hable for eve 
api, Fae. Col. v. II. p. 261. Counteſs of Glah 
8 12. Dec. 1756. - „ 
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cer. 
14 PERSONAL 2 * REAL. 
2 HE "A ore RS | 
if funds, ſo that he might purſue 


er WY the tenants and 3 of the lands Bains funds 
et for the ſame.” "05 74 ee * ? 

oh Ld. St. Monans. 7 

+4 THE . whitls a29-ordy the-defive- >. 
lone tation in the general declarætor of nonentry,' are debita 
rd. andi; but the ſaperior's claim to the-fult duties there- 
aſe after, is only by à perſonal aQtion -againſt intromitters. 
hen Dirl. 23. June, Stair; 16. July, 169. 1% L8;-of Kelhead. 


that THE caſualty of matriage- is: de fun. Dur. 
ork 14. Nov. 1635. 4 Diekſon. Hane 1 4:4 47 208 
THE eaſuaſty of relief is drbidum U. Dur. Spot 

(Fiſcus )-12. March, 16328. Ed. St. C 


ONE heritor =_ another for © di muleures,- anti 
the de fender depening in the eauſe, That for the years 
te polſelee — fre dry multur es in the tenant's 
hands; the Lorde, this-oath, found it 
d:bitum fundi, and deeerned nn him. Tou. 
3. Dec. 1687. Earl Southeſng. | 15 

SIN GULAR facteffors are not liable r b repara- 
5 tions beſtowed upon the minifter's manſe before they 
dock were heirters. Stair; Goſ. 8. Fam, 1670. Charteris, 
firt WI Stair, Gbſ. 2. Feb. 1672. Guthrie. Diyl. 23. June, 
ag 16 T Som Hamilton. - Dirl. Gf. 6. Joly, 1676. Blair . 
ith; Fount. 2. Feb. 1694. Mor. 
ter, THE heriter, whoſe: lands are ed for a glebe 
ent, to a miniſter, has, by the act of nent, a pro- 
tan portional relief off the other heritors; but this reef 
fed 2fects only the heritor for the time, not his ſingu lar 
1 its WY fucceſfory as eng: debitum fubdi: *Stair, 24. June, 
pay 1675. Snow). bas 674448 
"4 þ LAND=TAX' not dbitem fronts; and therefore not 
5 | againſt , een, lr. 13. Joly, 1654. 
ah "OBJECTED: againlt > 4. regiſtre 
being pacfunr de retro verideinde, 
be true nature of a reverſion, but grapt- | 
Al td to a third party, who never bud right to the * 


+ S 


\ 
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ainſt ſmgular ſucceſſon 

This objection T r, 16. Ka. 162. L. 

Lamberton. 

ONE who had right to a reverſion, having chan 

2 ter borrawed more money from the 
Eil, to re wadlettgr, and nie ann 

Renjionts.. 7. Ab WES. they. reveriic 


F Klare - the lands ay ys 
ad 8 8 pigs A di 


reverier to a third party, | 
A declaration, 4 That the. — 5 
« ed until he were alla relieved · of. this 3 
in 2, Gamppetition; betwixt- che 8 

wal creditgr,. the Lorch found; K TG 
2 obligation, and not. a proper. eib r to the rever- 
; ſo as to became a real right. and title for poſleſſy. 
an; 3nd therefore. that the, wadſet was « ied by 
intromiſſion with rents, to the amount of 


ty for hig relief. um | 
Rreſident. heb; "tf * r 4 2 
A. LIE N of. 8 fame 19 


Lev the the. fiar, and taking, backbond d 
Badbions, 45. the ſame Gates the ſame writer, 2 
elarations,  -, nefles, Cc. ohliging him to. relieve 
c., by 29 of his father s debt, atherwiſe . — 
bong or. other. bern the. ſon, — | 


he, grante? 
1636. Pa OS party, bein Ze ng — . 
Lond required; Which bel was to be. 


| PERSONAL and REAL: 10x 
onſent of ſome perſons: named in the obligation, and 
no otherwiſe. the bond being compriſed by a creditor, 
ho thereafter made requiſition, and charged; the 
ords found, That the — ſingular ſucceſſor to 
ne creditor in the bond, was not ſubject to that clauſe 
> make requiſition with conſent of theſe friends, the 
chuſe being inſert for perſonal. reſpect : But here ex- 


which the debtor m nne Dur. 
24. March, - 2630. — 95 
ONE granted bond, N e 


ing, That the hond was for the price of certain nx 
and that the ſum Wald not be ee — rita R 
the landa Wi ound 


"AN the is s creditor arre! 
the ſum 1 (ay ebtor's: hands. Stair, 5: Feb. 
Mackenzie.——The like in the caſe: af an 
qualified by a backbond.of truſt. Fount. Forb. Nov. 
1710, Monteith. Found alſu good an one- 
N Dur. 23. Dec. 1633. Keith. A bill 
being indo to one, upon his giving backbond to ap- 
2 maney. te a certain uſe; the backbond was 
found ſo to affect the money, as it could not be arreſt 
ed by the creditors a the indorſee,. Forb. E. 
19. July, 1.705. Black. . 

AN appriſer infeft haxin obliged. himſelf to com> 
municate- Whatever. id. are: ˙ 
to him by his Wing ws — the cam Pabligs, al 
2 debtor e an 55 . Was . 4 
ound not a 2 5 6 ucceſ- G. by back 
for in t 2 — 1 July 2 
appriſer before he Ways infeft, renoun- Hing real, . 
ang all benefit of big and - Wh 
charging the. ſame, in far as proj 
al to another: 

a . 


16: 
nation, 


EEE F 


o. aa de 
zpprifng. 


2 FS SESTESB ER SEE ESSE 


ecution Was delayed: until a term thereatter, againſt - 


ney, obtained from the creditor. a backbond, narrat= 8 8 


204 PERSONAL and REAL: = 
apprifing againſt ſingular fucceſiors, there being no in 
feftment in this cafe. Stair, 21. Nov. 1673. Bre 


. appriſing granti 
dackbond, bir to donude, e payment 


12 
F mY 


ing; it was found, That 1 ted owe 
on the appriſing before reſtriction, the r 1 
but perſunal; but if it preceded; inf 


Seed and regulare the nk an 
_ becauſe till refs «ang Fs Was — 
miſſible aſſignation. Harc. e 7 
769 5. 3 — 6 

ing granted backband.to' the Af. r, wil 


infeft — in the annualrent-right the pros A 
ratory of r ation contained in his poſition, af ' 


gular ſucceffor from him wet; Trend ee ne Fog 
ment his backbond, tha”, by virtue thereof, thee 
ner had. all along. cominued in the poſſeſſicn ai the a: 
nualrent. Dur. ro. March, 1629. - Shaw 4A . 
tee, to whom antheritable. ee pore. pert 
Ke ee who: ed a baekbor 
declaring the truſt, having, after. | the gala 
vation, ae 14 from. a third party, and cow 
the heritable bond in ſecurity; upon which co 
veyance the third party was infeſt, in virtue of tht 
precept of ſaſine in the heritable bond, in a compete 
tion with the creditor, in whoſe 
bond Was granted, and who pleaded, That the' truſtee 
Was. not in the right of che bond, and could not trat 
ber the property which he had not; the Lords preſer- 


wed the Une party; 8 6 * 
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aith of the heritable bond. Mom pm 0 _ July, 
715, MCubbines. ere 
A BACK BOND under « fperior' and; — 
That the vaſſal ſhoult have liberty to 1 
right when he pleaſed, was found effectual 
ſingular ſucceſſor in the ſuperiority, it being of the 
me date with the fendaVeontract, and relating to a 
atter intrinfic' in the nature of the feu. Stair, 12. 
eb. 1669. Brown: A backbond of truſt is not eſfee- 
nal againſt a ſingular ſucceſſor,” by inſeftment in lands, 
nleſs either he knew of the backbond, | or paid no mo- 
ey for the purchaſe. Stair, 20. Nov. 1672.” Work- 
nan. A party havin 2 
n a burgh in truſt, on : to entitle him to be elected 
ommiſhoner for that burgh in parliament, and the dif- 
oner having contimned in poſſeſſion during his life ; 
ut after his death, the truſtee having ſold che ſubject 
or an adequate price, the Lords, in a declarator of truſt 
t the inſtance of the deceaſed's heir, found, That the 
urchaſer having acquired it by an onerous title, equi- 
alent to the true value, the truſt could not affect his 
ight, it not being a vitium reale. Fount. 14. Nov. 
702. Anderſon. A mill being feued, and the author 
having iven a bond apart at the conſtitution of the fen, 
binding him to lead the millſtones when required, on 
ain of loſing a year's feu- duty; and the ſingular ſue- 

eſſor being required, and fai f ie 
„ becaule this was juris, and ſo 
ould not bind a ſing ſucceſſor in the K ne feu. 
Dur. penut. Jan, 1639. Cockburn. | 
THE te of Rey in Erd Forreſter's 
perſon, under backbond, ' That the i 


vas in truff, "he ofe and of the Laird 
and only to t Lird t behoof for the relief of debt: 
be. ſhould be engaged in for — Lord Forreſter's 


death the eſtate of Grange was allowed to be adjudged for 
his debt, but always with the burden of the ſaid back- 
bond. Stair, 23. Nov. 7664. Livingſton. A truſtee 
in a diſpoſition to lands, in order to ſell them, having 
given a backbond to the diſponer to hold count for the 
price; the Lords; in a competition betwixt the truſtee's 
. 8 n a the 22 e — 


- — 
- = = — 
2 8 = - 
- 


— 


"his 
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tho once wer never infeft.”: Bevory 174 þ 
5 215. Burgh of Finmouth. 4 
A BACK gramed at g ne gin vt a 
and marriage, — r ed in the books of Rache 
quer, was found to affect the gift in the perſon af a ſi 
gelar fuccefior. Stair, 31. Jan. 1666: Dallas. 
FH E author's 1 againſt the f 
gular fucceſſor in attack, altho! i was reꝑiſte 
| ed nor intimated to him before his right 2 2 7 
1668. Forbes. A tack, yew mary 5 ie coping 4:1 
definite endurance; i bore this clauſe, * 
© man ſhould repair the tenement which was then! ruins 
* ous, nnn, e eee, 
al, a an en ee = Engular Gerat, wi 
not « 2 r * 
bad purchaſed- the tenement, — 2. an — 
value for tlie ſame; aſter it was e nr; ths 
. 1680. Rac; „ * 
conn PROCURATORY of: reſigi aki Sud dif 
by: 19603 42 poned by a father to h t heir, 
cases bur- with this expreſs proviſion,” Sat the ub 
dening con- _ 8 t ak m name, 
reep e 8 7 avor of the reſt of the where 
175. upatt the heir was feft; the Lords pre 
ferred the children to all compriſers for debts ewa. 
ed'thereafter..' Goſ. 20. Feb. 1673. Moriſan, | 
THE Lords found, That a clauſe” in 2 difp6fitioa; 
bearing, That it- — and accepted with the burdel 
of a furs to be paid to anther, is not-merely perſonal, but 
real, againſt any who ſucesed in that right. Fonnt. 15 
Dec. 1 1 
A PURCHASER of lands having ob bim 
to pay a certain ſum to any perſon R mr 
to noninate ; this chauſe, tho” in the infeſtment;: | 
found not rea to affect: fingular 'fucceffors. ' Stair, 
25. June, 1664. Cankham A e eee 7 
in the procuratory of the reſignation and pen 4d | 
fine, this clauſe, E, Ther the recejver | ſhould be 
pay all the diſponer's debts, ener TC oumefart 
was found to import no more but a' obligaric 
upon the receiver to pay the debts, but nor to alle 
the lands diſponed. Pale. Fount. 19. Nov. r685. Lor 
= | Balkenden. ne nn 9 his eſtate * 4s 
0 eldeſt 


45 
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den fon, with this proviſion, That he 
to 3 he of ter lon e, 
Thents, 2 * | 


22 9 


ent Suns he ſhould deftinate for the pro- 
e 
at his pleaſure; and he having died without making 
ny further proviſions, the Lords were of opinjon, 
hat ſuch a proviſion" in favor of children, tho con- 
ained in the infeſtment, is not a real burden, bur pers 
onal only againſt the accepter of the dil} 
n this circumſtantiate caſe, they found the prot 
cal, in regard of the poſterior clauſe, at we, the 
ject with- what additional 


ould think proper, and therefore — Frm 
ons real creditors. Foumt. 14. 3 — 


uly, 168 7. | Creditors of : 
A PARTY diſponing | lands, vari a 2 * 


e paid to the. 
ight to be 


7. Nov. I 
—— R a 

nder the burden of the payment of all the 22 745 wk, 
was contended . 

durdening the accepter of the diſpoſition ene 
f the debts, bur not deſigned te make a 

wor the - lands. Anſwered, It is not preſumed that 
ny diſponer r! 9. — 70 75 when he on eee 


— * the father — — were a burden 
ight, ſo as to be againſt bs, ys 
wk perſonal burden upon | 
heirs? In the diſpolitive part, r nk was worded- 
thus, Likeas, by acceptation-hereof; the fuid George 
and obliges him, and his foreſaids, fo a fps. 
my law j L creditevs 1 Lf debts + And 


curatory of * Lind the 8 George Cy: 
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obliged to pay to my creditors myhuſt and lawful debts, &e. R 
in the clauſe of warrandice it ſtood thus, #hich right Il 

and oblige me to warrant from my own proper fat a 

-  geed, with the burden of my. debts + And. in the pree 
of lame, Under the reſervation of my, own liferemt, a 
with the burden of my juſt and lawful debts. The ein 
ther's debts were here found a real burden upon ln 
ſubject diſponed, and good againſt ſingular ſuoceſſc 
tho it was argued to be moſt expreſs in the diſpel 
tive clauſe and procuratory, that this was a perſons 
burden only upon the accepter,. and that the ſubſeques 
clauſes muſt be underſtood of the burden, as deſcribe 
at large in the foregoing principal clauſes of the I 
a perſonal burden being as truly a burden in its na 
ture as a real burden. 18. Feb. 1729. Competitial 

betwixt Geddes and Younger.——In a diſpolitier 
/ a land eſtate by the proprietor to his eldeſt ſon, then 
was inſert the following clauſe, - A. alſo, theſe preſent 
are granted, with the expreſs burden of the payment 
89000. merks, which the 7 James my ſon, -by accepts 
tion hereof, binds and obliges him to content and pay 
| Fohn, Gilbert, &c. my younger children, equally ama 
them; in a competition betwixt the younger childreely: 
and the creditors of the eldeſt ſon, the queſtion wayiiheſ 
Whether it was a perſonal burden only, or both 
Perſonal and real burden? The creditors pleaded, Thi 
bere is a perſonal burden plainly eſtabliſnedy and tie 
clauſe does not neceſſarily import any thing further 
and therefore, to found upan the ſame ct A as ali 
inferring a real burden, which is a right of a quite is 
- pafate nature, is truly eſtabliſhing rights and; conve) 
ances. by conjecture and implication, contrary to ti cc 
la" aug of law and cf reaſon, Ihe Lords, notwithWperi 
ing, found the above clauſe in the diſpoſition mad v 

the proviſion real. 10. Jan. 1738. Creditors d 
Smith. FTF ed; 23% S665 Oils, Ul 
AN act of the fifth of King George I. intituled, M ha 
act for enlarging the time to determine claims on the foi? 
feited eſtates, provides, © That ſuperiors ſhall be obig et 
ed to pay a proportional ſhare of the true and laws 
4 ful debts of the attainted perſons, anſwerable to ſuck 
© eſtate as ſhall be found to belong to them by vir Nn 


* 


— 


te of the clan act; upon this c © n = 
ö ik e 


Fd 


* : ; 
Þ * 
* 
% 
— 
** - 
. . * 


dare 1 ele ekofe. Th 


Dre 12 **. , od N ra mo 2.2 
- tl , * 


af any; ew rates PL ; 
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real burdens upon the eftate, equally as if they h 


muſt prefer them to all poſterior debts, tho" made re 
upon the eſtate by infeſtment. It was found, That uf 
debt, poſterior to the diſpoſition, could come in cui 
| Rate. with the debts prior to it. 12. ber 1 
arc 9 5 
AN er men ene tinea” to a codditnr; for ſecurity 
not of d he 
Hire, dle, 4 M of Gow e 
ey, de dup” thereafter; was found” to' gjn 
* a. no preſerence' for debt that came to 
* + dhe aſter the competing creditors w. 
infeft. Bruce, 19. Jan. 171 5. MDowal. 
e That à Fift granted by King Janes It 
under his great ſeal, 1474, to Stewall 
| Diſcharges of 'Craighall amd his heirs," of all tie 
the ſauperi- Wards ſhould fall by the, ſuperio 
vr's cafualties. of Craighiall's lands, was now expirel 
and null, and could only ſerve, at u 
maſt, during the life of the giver thereof, the King 
Hadd. 1. Feb. 1610. Sir G 893 few 
right being granted, with à clauſe charging te 
1 Sn time coming: this clauſe was founi 
not effectual againſt a ſingular ſucceſſor in the 1 
ority. Stalr, 19. Nov.” 1679.” Lady \Blackbarony 
 —— a: ſimilar caſe. Stair, 9. Dec. 1679. 0 
—＋＋ͤ ſu by a, writ under his hang 
having renounced and diſch arged, in favor of a. vaſlah 
all the feu duties and her 4 Tuatties of che ſuperiork 
irlage to his mill, &c, in a. declarator at thi 
inſtance againſt the ſuperior's ſon, who refu# 
ed to repreſent him; the Lords - agreed} 
That ſuch a perpetual diſcharge of the caſualties and 
aſtriction way merely perſonal, and only bioding duts 
ing the granter's life, but cou not operate againſt 4 
_ ſingular, ſucceſſor. Fount. 8. Dec. 1 
A proprietor having diſponed part "bi TR 
holding blench of himſelf, / became - obliged, under 
penalty, to __ he heirs gratis, and Bkewil> to di 
pone'gretis the liferent' eſcheats of his vaſſals in theſe 
| hands, o olt * e Tame would fall into his * 


as were exiſting. before the diſpoſition, were may 
| been ſpecially mentioned in the infeftment,” Which 


is clauſe Was found not real againſt ſin har ſucteſ⸗ 


iſponed along wil the lands, there was this remark- 


7 * their tenants ; but this clauſe did not enter the 
The ſuperior having afterwards, dy, by a 
— diſcharged the | ſaid: e 

red ie Ne taker 
cceſſor in the ſuper iorit 
aded, That the Woods 


ſuperiority, or any 


diſcharge e not transfer the 
d, That he was 


fits 1 . 3 vaſſal 
eſt in the and woods, 
o other 8 4 reſtri gion on [his property, calculated, 
at be might not interfere. with his-ſuperior in the 
ale of his oo 
e market, and that reſtrictions may be diſcharge 
any perſonal deed. The Lords found the diſcharge 

fectual againſt the fingular ſycceſſor... 24 July, 1734. 
zarden of BellamoreQ. 
THE Lords found, That where, an apparent heir 
s in a compriling on his predeceſſors 

„it thereby becomes not only re-  Redeeming | 
emable from him within the ton f 
ears, but likewiſe that the 3 ap 

ainſt the apparent heir's ere · 4 

tors and ſingular ſucceſſors, who have N 2775 
judged his Tight. . Larne T4. Dec. 1225. com- 


REDUCTION, upon the "head of | fraud is 1 good. 
agpilera;;the? wet | Fraud,” 
_ of the wp ts Re er, 18. WY 1 ren e 


luchinleck. :. . 


A WIFE. e caged in. a/c poſi 
her huſband, it was found; rele- 


at, that the wiſe offered to 

ue ſhe was compelled by her babang. g Stair, 24 June, 
662 Ld. Woodhead. Dur. 27. June, 16332. N 
3 | | SPULZIE 


"ear 40d REAL. = - 


drs in the ſuperiority. 11. Dec. 1731. | pr Caſtle- W 
il. — In an original ſeu · charter, tho woods were 


ble P"reſtrition laid the vaſſal, That it [ball not 

lciſome for. him or his heirs to. cut, fell. or give away 
ny of the trees, but allenarly ſor their own particular 
+I; 


The f gular ſucceffor. 
were truly reſerved, 
id nothing gi en to the 14. the aſus, and that 


that the clauſe was 


oods, to lower the price, by 3 | 


parent Fes 
'heir s and their 


gainſt the diſponee, to elide the 2 4 pa fear... £ 5 
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ON Ln reale 0 watt as theſs,. a ; i 
| competent ag ſingular K 
Spulzie. - , ceflors. Stair, 21. Nov. 1677. Hay. £1 
A RIGHT granted by a ſon'to-a father, contra 15 
p aging xuptialiam, cannot be c £ þ 
r upon that head in the rſan.« [ 
tra f dm. ben ir — purchaſin 6.5 . 
the Aber Nair 01. 1 
7673. Duff. Wee 


| FOUND, That the exception. of ſuaulation: FA a gif 

of eſcheat, as taken upon the expeng 

3 of the rebel; coujd.not be opponed- a uſ 
e. 2 can aſſignee, ,who, being a eredior,.h 

| ties 1h \- aoquired the, ſame to his own behook 
1 unleſß it were proved, That the aſſigus 
tion was allo; ſimulate. Hope, (AMienanien) lt. Fel 
1617. —4 of Tulliba arg 561 yoo BRIE eſchen 
cannot be o pponed . 8 ainſt a party acquire 

boua fide... 118 Herning] 6. July, 16225 Murr 
-REDUCTI N upon minority. and ine tor + r 1 
good againſt onerovs ſingular » luccel 
Minority and; 25. Jays. 1728. , Gourlig.—-la..2, pu 
s. uit againſt a minor upon his bond, 5, 
the in ance of an ee, the defe bm 

having founded upon minority and leſion, Which 
argued mot be good ainft onerous. aſſigne es, other: di 
wiſe the benefit of 25 might be eaſily di m 
pointed; the Lords found the defence not competent: 
againſt the purſuer, a ſingular fucceſſor, anten in e 
caſe the cedent was ſolvent, againſt whom: me is off 
der might have e Harc. bil x Ne 
1683. Anderſon. rio 
THE Lords redaged a. "Adgolation. done in | F; | oh; 

* being laben realts, tho“ the. defend roll 


Redultion. was a LN ſueceſſor, and iner ece 
ex capite lacti. r | 
x8 


being donc, ketha. Fou 
1697. Livin 
AN affignation- of am heritable: bond by a wiſe arte 


Dee inter” her huſband, farts. matrimonio, *' e fi 


ade found revecable, as donatio inter t Ne 
wo. & n end dn even ne och 
W gular ſucceſſor, acquiring h fide fran 


hs bulband for ne Stair, 15. Dec. 1 


Ing 
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ls. A donation-by a wife to her baſband,. taken, 
name of a truſtee, was found revocable, and that 
en again eee, e h, nn, 


8 


ater{on. 


ing thereupon, is not 
F-cual againſt an 8 N 
herwiſe, if ſaline follow: dired | 
on the diſpoſition, / in which caſe” good again) 
e diſpoſition ſerves for 2 charter. 
ir, 1. Dec. 1664. Earl Sutherland. 
AN heritable bond of rehef, eving dats. 
nat the infef} 0 be expede thereon ſhould not 
2 redeemable, till the cautioner therein was reim- 
ed of all charges ger in „ And 
ticularly: 4 of the ſaid i ment, and. 
e infeftment only granted: expreſsly for relief af cer- 
in debts therein enumerated, but reſerring to a char- 
r that repeated the «above obligations, was ſuſtained . 
afford r e to the creditor, in a ranking ſor 
e principal ſum, annualrents and -expences paſd by 
m, to any of thoſe to whom he was engaged for the 
)mmon debtor, to be ſtated as a principal um at the 
me of the adyance, but 8 the expences of _ 
ding his infeſtment, and ſupporting his right agai 
mpeting creditors, becauſe theſe — were not 
ntained in the ſaſme, otherwiſe. « 209g as: ref to · 
E charter, Which general. reference, ereditors or 
ſucceſſars caimot be bound ta take notice ©. 
rb. 17: July, 1706. Campboll of Calder ſu- 
rior granted a feu - right 10 his. vaſſal, with certain: 
ohibitory and irritant clauſes; theſe. clauſes were en- 
ſed. at: full length in the charter, but. not. in the. 
ecept of ſaſme, uor in the; ſaſine itſelf, otherwiſe? . 
an by a general reſerenee, ſcia. With and under the. 
wif ious. and conditions . mentioned: in; tb. 
harter; it. Was pleaded, in a. dompetition betwixt:. 
ig he and; the credlitors of the yallal;, That, this: 
args reference was-ſufficientto er ps hee or. 
183 for no. prudent; perſon, who lends: money _ 
bor ne anten debtor,, 


K. 4 #154 181. 4 wlll 


* — : 
5 5 ; ſu * 4 r — 
aw 4 tree tied Wager, ih — 


r 
* 


2 


his own lands, with this clauſe, That if either of tl 


ture, and both his and hers bein * Ire Nen 


certain ſums to his younger children, which did na 


of the ſaſine: For, od a 
| Warrant of: tlie ſafine,” ſtandꝭ in place of 4 "charter, 


| expreſs uritancy,, That If, the — amalxiid the tanks 
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will truſt to the ſaſme alone; he will, no- doubt, al * 
inſiſt for alight” of the charter. It Was found, nas 
withſtanding, . That- this general reference was 'my 
againſt creditors « or ſingular ſucceſſors. 13. Feb 
; betwint the Duke of Argyle, 
ireſs, in her contract of marriage, hay 
to her huſband her lands, and 'obliy 
— — in a liferent Jjointure out 


* 


failed in the performance, the oontract was to be'y rig 
and null, — od" rg enjoy their ow; and th 
buſband- having been eft in 2 wife's lands by yin b 


tue of the precept — ſaſine in the contract; bit 
wife having never been infeſt in his lands for er. john 


tors, the huſband's right to fer lands be 
e a relation to the contract of marriage, and to 
granted to him by tie wife, under the provifions 
reſtrictions, and limitations therein! mentioned in ge- 
neral; the Lords, in a deelarator of irritaucy of the 
contract at her inftance, found, That ſeeing this. it: 
ritant reſolutive clauſe was unuſtial; and 
verbatim in the ens and inftrument ande; "bu 
a raF reference, it could not dice 
the üngeier keel. , and therefore E 
from her q elarator of irritancy. Fount. 27. Nos 
1711. Lady Montoddd A father having diſpons 
ed his eſtate to his oldeſt? fon, with the | burden. d 


enter the--precept of ſaſine, nor the fafine irſcif npd 


the | precept, ottierwife- than by à general reference Metit 


tme ſame, ;. was found effectua ! again. 
tte ſors real creditors ſeeing the- burden was fill A 
| dein the Hſpolition, which” was the" Wart * 


a generaFreference ifr an” M 
ſeftmient ia. not; aint a ſingular” ficceflor;. ye! 
a charter is: a. part of the infeftment” as much as f r 
ſaftte; and a difpoſition, when it is - the immediate 


and is conſidered'as. part of the infeftmenr: 26: July 
172 7. Creditors:of Smith.” 
A FEU- was granted in the year OY witty this 


Au. 
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it hout 7 offering the ſame to the ſuperior 

in of the ſum: advanced for the feu-right, the feu. 
ontract ſhould be null aud extintt, and all that might 
-_ thereupon. This irritancy was brought into che 
zarter, as it was in the feu- contract, but omitted in 
xe precept of ſaſine, and it was not angroſſed in the 
A ne, nor in any of the following: infeftments, not : 
en by way of reference; 9 it. was found, 
at it cond not affect the ae ee thee 
nj inal vaſſal. 6.-Febi 1729. 


Co is not ſufficient to; extinguiſh. ÞP, $ 
n infeſtment upon an appriſing oo * 
ngularens ſucctſſorem; and that intro- "if goed 42 of 5 
niſſion with the mails and duties of 70 55 Hag . 
he lands appriſed has has this effect by fre fe 
tatute only, not by common law | 
his was repelled. ' Stair, 23. July, 7662. Lord Fraſer. 
A DISPOSITION, . with; the burden of debis- con- 
ained in a lift referred to in the diſ- 
ofition, does not make theſe debts à Later dici. 
eal burden, unleſs the lift be. recorded Tag | 
the regiſter of ſaſmes. * 
deciſions, p. 23. Creditors of Brou on. 20. June, 1729. 
LAND conveyed in à contract of marriage, with 
he burden of debtez as cuntabied- in a- particular liſt 
d inventary, but which. was 'neither expreſſed in- 
he contract, nor regiſtrate in the regiſter, ob. ſaſines 
nd reverſions, does not render the debts a real 2 
en upon the lands conyeyed.. Home, p. 19 7. | 
etition,, Gordon with the creditors of Douglas, 
A CLAUSE of: m pre-emption, without an- irritaney 
„ W an, 
Ir 4 vaſſuPs cht, is not good: againſt a purehaſer. 
ac. Col. v. II. p. 6 Stirling. Jan. 4. 1751 
A PROPER: wadletter bei iſpoſſeſled, his claim 
or the rents is only perſonalh and not real againſt the. 
ands, Fac. Col. v. II. p. 37. beſal + 9-. March, 1757. 


A PERSON difponing an he ſubject to his 
m, with. the burden of paying a certain ſum to his 
ind-daughter; this was found. a. real burden on the, 

| NS, competition- . GR of the, ſon., 
n a0, * A. . Noy. 125 J. 
be * & CLAN 


being pleaded, That payment made by the 
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A CLAUSE of return to the ſuperior on failare of 
the vaſſal's heirs-male, is not good againſt an onerem 
purchaſer. Fac. Col. v. 8 347. Johnſton. 31. Jul 
1 r 

5 K RESERVED fac to vurden, with. a certain} 
ſum, in a diſpoſition of lands by a father to Mc 
ſon, being aſterwards {exerciſed by way of | 
to the younger children, theſe legators were found 
to have nd preference io the diſponee's' other cred 
tors; but entitled only to compete according to their 
diligence. Fac. Col. v. II. p. 495- - Younger childres 
of James Henderſon. 7. Aug 1760. 

_ A LEGACY given in a diſpoſition to landa/ by 
which the diſponee and his heirs are burdened with 
ayment of it, is no real burden upon the lands. "Fac, 

ol. v. III. p:93. Callendars. June, 24. 1761. 


ASSIGNATION to Tails my wrt no n, right, 
See Competition. ' _ 
PENSION when real, N perſonal? 2 8. Penſion 


FACULTY to burden, when made real! Ce Faq 
culty to burden; 5 ORR 

r pd good again? the purchaſers creditors. . 
Fr 1 

DISPOSITION with the bande of Jets TS re- 

rd to queſtions betwixt the granter's n 11 
cons See Paſfive Title. 

' PAYMENT or intromiſſion, if good againſt a enge 
lar ſuccefſor in an infeltmevr © of eee 2 Rata 1 


atrent, Feen, 1. 


PR. 
, 50 1 
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What rights 8⁰ to beifs! 


TT HE Lords found, That: Pe 
Perſondl pris. * deceaſedy who was heir, "hads 
vileges,. been interpelled by the executors, and; 
| | required, by way of inſtrument; 0 
aun bk eben 17 E 1 e 111 


- 
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e of i 
an his lifetime, upon pretence, That the 
55 8 1 were heritable, Nd Dea d to 
E 1 as heir, his ſon could not now recur and offer col 


tion with the executors, ſeeing. the ius coalferends,; 


pode my, Diek The Lords: found, That the' 
N of parl. 5669, requiring conſlignation in 'caſe of 


pmpetent only to the miniſter / 

= 2 drawn away: and, diverted from. era orre his: 
of ſeuls; and therefore, when his executors:'or 
Ale ors of vacant ſtipends e ; 


oanligvat jon. . Fount,, 2. ids 10 9 2 
cutors. | 


ONE rack ſold lands, and and taken 4 — 
bliging the purchaſer” to cms Sem «it 
ale the ſeller ſhould repay the 


on. wirt and a prexiſe day, and the fer | 
Fo 2 ring c in the intrrim; the lands were found legal- 
l y re eemed upon the be ir s making an offer of the 8 


rice at the term mentioned in the backbond, the it 
as urged, That the backbond was perſonak, ir 
b. Jan. 1662. Earl Murray. 

* heir may 1 1. Maden af a deed dome by 
e minor predec ex capite minurita·- 

is &@ leſionir. Dur. 7. March, 163 ” — 
ernock. Gol. 14 July, 1669. For- _, 72 
des. Fount. 15. Dec. 1698. Straiton ; 
RENTALS of their own nature ary not tranſi 
ible, and end by the deceaſe of the gi 


i juris, unleſs the contrary be a - d. rentals.” 

dd, July, — Phe heir of a 

ackiman was found not to e ri t where the ek 
ears not heirs or aſhgnee 11. Nov. 1609. 


bond for. a ſum: of hs 

yearly, in lieu of her — and de- Donations, 
laring that ſhe! was content, her fon, 

ithout mentioning his heirs, &c. ſhould bruik the Iiſe- 


ſucceſſors, 


her offered to. him, was rejscted by him, and ſoy 5 
did not tranſmit 10 bis e Fount. 


i xp miniſters pen, i e per 2 


er, and alſo of the receiver, being Tack and | 


. Drum. Cal: 2;. June, 777 Little. | 
A L ee from her ſon of 


rent during her life, and the ſon binding himſelf, and 


Ee gence. OY ns dre ho muſt inſiſt in an ordinary ac. 
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ſucceflors, &c. to the ſaid annuity ; the Lords found 
That this was 245 favor granted to her ſon perſo nah 
ly, and not to his heirs; and that neither they, nor! 
relict, had 1 ht to bruik thereby, but ye it eau 
by the ſon's eath, Dur. 20. March, 1 633. 
—— man, a little after his marriage, 5 
to his wiſe, payable in caſe the marriage diffolved by 
his death, Within the year and day, without a living 
child; and he having died within the year without chi 
dren, and thereafter the deceaſing alſo within the year 
the Lards ſuſtained proceſs at the inſtance of the with | 
executors, tho” it was pleaded for, the buſband's repre; 5 
ſentatives, That the proviſion was perſonal to the wiß 
herſelf, and i in this ſingular caſe die | with her.“ Fo un 
18. Jan. 1705. Barber. 2 * 
SL JMMAR . e . 2 miniſter 6 or 
| ayment of his ſtipen a 7. 
| 3 ail. . ge, and goes not 1 to ee 


e ide for the annat and arrears of ſtipend; 
Dar. 17. Dec. 1623. Relict of miniſter of Livingſtong 
hut ſummar diligence, to which the debtor has cons lad 
ſented by a clauſe of regiſtration, is a privilege of the! 
bond, and La along with it, whether to legal or vo- 

luntary aff gnees. s was found in the caſe of a com 
rs, ; Dur. 31. March, 1635. Lord * 5 > " 


What go againſt Heirs? 


'REVERSIONS extended againſt the. keirs of the 

Reverſ rſons; | granter, tho' no mention be made af 

*. heirs. Dur. 6. Auchinleck, A 0 on}! 

10. Feb. 1630. Muir. b 

1 aun of penſion FRI to In adrdeats, W 

found to die with the ter, ſeeing m 

Perf ons, | © mention Was made of his heirs in the 

bond, and that it did not laſt during the 

receivers life. Fount. 25. Jan. 1693. M*Kenzie..., 

THE heir of one who Was ve coy 2 iin 
was found as univerſa e for the} 

3 * firſt deceaſed's debts, 74 his immediate oy 
ee predeceſſor would have been; altho an 

heir to 2 vitions intromitter is only liable in quantum 

7 | : en 
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cratus; becauſe yitious intromiſſion being penal, is 
xt ſo rigoroully | extended againſt the intromitter z 
preſentatives, as the paſſive title of uniyerſal ſores 
Ir, which is not a vitious title, but pr-eceptio. be- 
ditatis. Harcus, 8 March, 168 's Of of 
raco.. Bruce s |} 24. Jan. 19. n 
ome, 22. July, 1725. "Schaws.. "Jig | 
= THO” the heir of the committer of ſp 
ut be purſued criminally, pile might 
"Wave been, yet he may be civilly conyen- Alu, be- 
199 7 | for reſtitution, altho* none of the ſpul- nales. Icy: 
ed goods come to his Bande nor are Sn. 1641 | 
erted to his profit. Balfour, C5, lie) 1 ' Maitland, 
1. July, 1552. Ld. Kinfauns. Colvil, an. 1582. 
fonro.——Altho' regularly a bulband's executors are, 
able for a. 4 . by the wife ( matri- 
porio) with yet a woman ſuſpected of a- 
aitery, having given N with ber huſband's conſents 
ot to keep company, with. à certain man; and being 
onvicted pars 75 have done ſo, and the thing 
roved Ar the buſband's death; the  EX@CUtors. were 
bund not liable for the ane ig for a delict. 
Jadd. lt. May, 16 10. —Repr entatives are 
liable univerſally: upon deceaſed's vitious in- 
omiſſion, but only in e Stair, 10. Dirl. 1 4. Juby, 
6656. Cranſton. nes 14. Fe jerk 1676. Wallace. e. 115 
AN action ex delicto, tho“ rei per- : 
cutoria only, found not to, HO 2 th life, 
eirs. Forb. 17. Fount. 17 1 e. 
A 227 n i 'be burt, 1 
DECLARATO rec ition n ma ed 
ſter the vaſſal's e tho“ 7 4 
licta morte extinguuntur, yet recogniti- ' Dicherater of : 
falls not as a crime, but as a e f recognition. 
plied in the are of the right, that | 
2 vaſſal alienate, 25 fee N void. Sole, | 
. Feb. 1663. Ld. Carne | 0} 
"A CREDITOR. dying during a e dependence of re- 
Ction, upon the head, of uſury intented a: 
ainſt him, it was queſtioned if r 1 2; we : 
ceſs conhd Want it a inſt his repr „ 
atives; the Lords nd. That the rene of uſury, be- 
bg to annul the bond as a (Fe ee it was go 


Again 


. * 
— — * 
2 


— 


2 —— — EI ITY — 
r 
% 


Dri 
— 4 *; 


4 


Lieifentefts-. ter was lucratus by the intromifſion, un] 
deceaſed. . ter in his own life, which wonld | 


 fufficient to make his repreſentatives Babe is 


a againſt che e Stair, 6. 
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aint every perſon claiming upon the bead. and 

d againft the heir, by way of exception, . it 

d by way of act ion, being the ſame thin Six aa 

2 ; 2 1732. Creditors of iſh 

| THE MEN or executor of a vitious — OW 
liable only in quantum, tho' the introm 


þ nd 
tion with the he had been d as vitious' i en 


made his heir univerſally liable. 
( Airs) 28. Nov. 1682. Paip. An extracted a 
litiſconteſtation, and a proof led. of he yitious ; 
miffion againſt the intromitter himſelf, was foi 


Hum. Dalr. 5. June „ 177. Forbes. pa 
having deen cited in roceſs of ſpulzie and e ject 
on, but dying before lit ſconteſtation ; the Lords ref 
ed to allow the the purſuer his oath in item #gainft th 
defender's heir, a minor, who offered to make vp i 
his real loſs and damage to him. Forb. 5. Fou 
11. July, 1717. Lewars.Liitiſconteſtation bein 
made in a defender's lifetime, and the purſuer r 
inſiſting againſt the heir for proving the title d 

proven, lan "ax of the deceaſed, auſe it Was * 
fata, and being forced to amend his libel, by af 
changing a Chriſtian name, which | he alled 
do till ſentence; the Lords found, That Mui 1 
altered bis ſummons, the interlocutor upon which thi 
act of litiſconteſtation ſhould have been extracted, dil 
not bind the penal paſſive title againſt the deceaſed, | 
as to militate now _—_ his f ir. e 7. Font 
8. Feb. ie er. | | Wis 


p F 


What Rights go to Aga? | 


REVERSIONS are Arid j forts, 2 and gy ner to, not to. a 
nees, unleſs fo | 

Reverſi dns. July. 1671. e rngys 1 
the order of redemption was led | 
the reverſer himſelf, 1 wes found to lan 
fufßcient right to inſiſt in a larator „ 


51 
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651. Home.——The like, tho' the cedent died in 
e interim during the dependence of the declarator of 
edemption. Spot. ¶ Redemption Feb. Dur. 3. March, 
630. Murray. Fount. 2. Jan. 1696. Burnet.— 
he reverfion of a wadfſet being conceived to the heirs 
: a afſignees of his own body, an order of redemption 
s not ſuſtained, being at the inſtance of an affignee, 
4 was not of the reverſer's own body: Stair, I. Feb. 
557. Earl of Tullibairden. 
TAC Ks are perſonal, and cannot be conveyed to 
fignees, unleſs expreſſed. Stair, 18. June, _ 
680. Home. The ſame, tho“ the tack Tacks, 
ore a power to ſubſet. "Stair, Goſ: 3. n. 
672. Lady Binning, —A man who has a Uferent- 
ack, cannot! diſpone the ſame to another, even for his 
wn life, without conſent of the maſter. Col. 
une, I 581. Ld. Strathurd. A tack being ſet to a 
han anc! his fpouſe during their lives, and to their heir 
fer them; and their apparent heir, poſterior to the ir 
Icceaſe, having aſſigned the tack, the Lords ſound 
his alledgeance relevant againſt the aſſignee, That 
he tack was ſet perſonally to the liferenters therein 


Dur. 14. Feb. 1623. Rattray.———Found, That a tack 


or two or three nineteen years, may be aſſigned by 
he principal tackſman, if aſſignees be not excluded 


Liferent- tacks are aſſignable, 'tho' affignees be 
ot expreſs'd; beeanſe, in theſe there is no deledrs 
rene, no choice of a good tenant, but a ſimple con- 
itution of a right in favor of the liferenter. Dur. 


uff.——A tack being ſet with this clauſe, That it 
hould not be aſſigned to any man of higher degree 

han the tackſman imſelf; and the ſaid tack thereai- 
er falling with other things under the tackſman's 
ſcheat, it was found, That d Lord of che regality, 
n whoſe hand the eſcheat fell, ; might "affipn'the tack 


aid clauſe ; becauſe; Zoc chit 5 Sos weebatgr 14 
ali, & licitum e ſt fiſeo de rebus fuit diff ai} anere 7 
ut 1. Buerit, "fine 11a perſe n ſinbilbne. 

Yor. ml. 3. — 


er expreſſum. Spot. ¶ Tact) To. Feb. 1627. Roſs. 


med, and their heir, without mentioning aſſignees. 


et to a man during life, and to his heirs indefinitely, . 


t. Feb. 1637. Home: Stair, Goſ: 16. July, 1672. 


o a perſon of whatſbever degr , notwith nding the 
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3. Dec. 1578. Lord Borthwick.——A tack ſet i 
nineteen years to a man and his wife and their hei 
ſecluding aſſignees, may be ſubſet, ſeeing an exchuſy 
of aſſignees is no excluſion of ſubtackinen. He ! 
(Tacks) March, 1686. Sir James Rochead. 
ONE who diſponed certain lands to be holden Meac 

himſelſ by the 4//ponee his hiirs and off 
A vaſſul cau- nee, was found obliged to receive a 
uot ſubſtitute infeft the aſſignee. Stair, 29. Jan. 165 
another in his Ogilvie.Feuda are Hricti juris, a 
place. ... go not to aſhgnees, unleſs expreſſe 
N and aſter inſeftment, tho the. diſpoſiti 
bear aſſignees, the aſſignat ion hath no effect; becauſq 
when the di rh has once granted infeftment to th 
diſponee himſelf, or to his affignee, he has perform 
his obligation, and there is no ground to oblige him 
grant a ſecond infeſtment. Stair, 5. Feb. 1663. 


Carnegie.—— The like. Fount. 14. Jan. 1696. m 
, „ dan 
AN excamber getting in his charter. a clauſe of r 

greis againſt the excambed lands in ea N 


Clauſe of re- of eviction, to him and his heirs with 
greſs to ex- out mentioning aſſignees; the clauſ 
cambed lands. was nevertheleſs extended in favor d 
424 a ſingular ſucceſſor in the lands. Du 
14. July, 1629. Ld. Wards. 1 

A BOND for a, certain ſum payable yearly to a wit 
ö for her aliment granted by a third par 
Aimentary ty, does not. fall to the huſband im up 
proviſion. -mariti, {he not being otherwiſe aliment 

- ed by him; neither will payment made 
to the huſband, nor compenſatien upon debts due by 
| him, afford a defence againſt the wiſe.- Dur. 4. July 
1 63 7. Tenant.— The like. Hadd. : pemult. Now. poi 


— 


1622. Edmonditon.— Nor is ſuch a ſum affectabſ 
by the huſband's creditors. Dur. Spot. ( Hu/band au 

Ii if: ) 27. March, 1627. Ld. of Weſt-Nitbet. Bruce, 
16. Dec, 1714, m jr cd 24h 0, at 75 ets 

A LIFERENT annuity granted by a firſt huſband 
found affectable by the ſecond huſband's. creditors, tho 
the wife and family had no ather means of ſubſiſtency 
in reſpect it was not granted in the form of an al 
mentary proviſion. ' Dur. 8. March. 1639. Ld. Ki 
_ ..--- 4 | kadron.— 
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adron. A gift being made in exchequer of L. 130 
erling yearly to à man's wife and children, the ſame 
as found not attachable by the huſband's creditors, 
0 the gift was not qualified to be alimentary, nor to 
> exchiſive of creditors. Here the creditors ſurther 
leaded, That the ſums they had advanced were for 
ze maintenance of the Lady and ſamily; which was not 
nd relevant, unleſs the money had been advanced 
ſter the alimentary proviſion took place. Stair, Dirl. 
>of. 22. Dec. 1676. Dick. But a friend having 
ft the liferent of a ſum to a married woman, for her 
etter ſupport and maintenance, the ſame was found af- 
table, by her-hnſbandT*reditors, the ſm nct bein 
irectly conſtituted by wav of aliment, nor the credi- 
"rs expreſslyi debarred. cunt. 26. Nov. 1697; and 
2. Jan. 1699, Creditors of Gordon. A Lady hav- 
ng a liferent proviſion from ber firſt huſband, the 
ame was challenged in à reduction by the firſt huſ- 
dand's creditors during her ſecond marriage; which 


e roduced an agreement in this manner, That the Lady 
hould be reſtricted to 800 merks, by way of a yearly 


limentary annuity, excluding her huſband's jus mariti, 
nd that her diſcharge ſhould be ſufficient without her 
1\band. The proviſion thus ſettled was found to be 
limentary, and not td be attachable for her third huſ- 
dand's debts. Fount. 27. Jan. 1709. Dix. 


wik A RELICT, by her contract of marriage, being 
par Wound to reſtrict her liſerent in caſe of children, the 
n uperplus being for their aliment; this ſupe rplus bein 


oderate, was found not affectable by the deceaſe 
huſband's creditors. Stair, Gil. 16. Nov. 1665. Wat. 
Otherwiſe, in an aliment to an apparent heir, 
hich was conſiderable, and preſumed done to diſap- 
point creditors. Stair, 1 4. June; 1677. Blackwood. 
-It being provided in à contract of marriage, That 
he jointure a wife had by a former huſband, ſhould 
be allowed for ' maintaining the family, and that it 
ſhould not be lawful for either him dr her to apply it to 
any other uſe ; found; That this clauſe of appropriation 
did exclude the huſband's creditors, ſince it exceeded not 


cs the bounds of a fuitable aliment. Feunt. 3. Feb. 1705, 


Dickſon. | | 


” 
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8 Dec. 1674, | Que 
That a 5 in” e the rr h 
ment, conform. to his, condition 0 — 2 © hat 
be, reached by his edi itors, 4 WAnc 
ceffionem bonorum ? but as to f 


Gol. 8. 1777 Sees 1 r 4 50 8 N 5 Ow 
A DEBT. i + Shen 5: * 0 * 5 „ ion 


977 C 7 inge * Fund „ Aab to! 
e andedjudgeatie, tbe! it e 


83 K 24.208 an: 
e 8 other fl inf 
Lord Burk o debtors bye — 8 
62. parl. f — 5 e eee their an Du 
2 is peri 
* — af the Jebtor by be 1 
25 2 4. — mr 2 Stair, 28.July, 1671, Murrap 
a-colle&ar of. . haying,Þ 


IT — arrears he ware: ing 
and got an aſfignation thers 


| —5 and therenpon craving preference n 


all the TS 6 upon the privileg 
| competent 


5 - 
} 


5. July, 1705. Creditors of Cleland owns of | 

IF a maſter affign/his rent, the aſſig- 
ee has the ſame privilege of hypothec Landhord's 3 
that the maſter had. Git. Jan, 1665. Anakee 
mderſon. Forde 23- July Ne yen ih dr 
erburn. „%%% é 99 C Ä I 


* \ 
4 
- ow HY 2 
_ 1 — —.— 


— 1 — : 


2 — 2 %. "ol 


EEERE ESSE EEE. EE tES 2D: 


ion to a debt ing to another bhur- | 


ion to an{wer as war wy ann 3 
2. Jan. 161 l. Arens ber 205 
ALTHO' a — ke ande, yet they 


to himſelf, altho” the diſpoſition be not * & a nee's 


onfirmed by his Majeſty: Dur. 1 * 132 
2. July, 1626. Stewart. 


againſt a debtor, together Wich à charge * 
and the aſſignee inſiſting on the charge, enter pers Ad 


the Lords That” the - charg | '@ enable? 
A nn 


ad - 


inſtance, becauſe the charge being a part of the pro- 


ar ie 20" OE to 
1 Spot. (Mar) 

Aly 99 N 

44. _ allo judiei "ty d 2 5 
67 led 3 aga . = 4 „ : 
aid f ined — — hn? in ears al., | 
rg. Hadd: 28. July, 161 3. Hay. 

rin affignation. to #-* ——— mt 
088 title in a removing eſpeci the cedent being denud- 
r by 2 compriſing, ever tho®the compriſer offered'th. 
ent 2 SS. GCOnNcur,, 


* 
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ompetent to the fiſk ;- the Lords ſuperſeded to deter- 
ine what preference the ceſs had beyond other 
lebts, but thought that whatever theſe privileges were, 
the aſſignee had them in- the ſame manner, that the 
wblic, his author, had; before the dennding. Fount. 


A BURGESS of Edinburgh may take an alfigna- 


geſs, and thereupon arreſt the debtor, Burgeſſrs 7051 5 
ang cauſe walrd him till he find cau- lege of: — 


being oneg united by the . . r ar 
ject may diſpone — — 
manner, as he had the ſame, granted ed, continue fo 


A PARTY having aſſigned to his: for. 2 irroct: 
to enter heir againſt the debtor's. . A charge fo: 


and that the” purſuer needed not ufe one at his own 


11 


l 
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concur, ſeeing ke = vigor galore" DE 
hs He 1623. W, e ws SITY ö _ . vor 


eas eee rad en 
folic tf, Allgnzes, be, exelui 
by Law or — — the ght-ma 


"be affected by legal Diligence, 


. REVERSION granted to any 7 i 5 
fecluding aſſignees, may be gom 1 pe e 
Lk 2 1 Feb. 1619. Bruce. The reverſion in 01 
to the reuerſer and his heirs, b 

. the Lords, in a 3 Ti 
and reckan, at the'inftance of an „ ound tn 
Sufficient to e 6 — a he 
voluntary difpoſitien;; but That this would: nit 
defend againſt him, when he produced d right frog 
aper of tho ſubject; unleſs the —_— 9. 


onal, as to exclude both aſſignees and rompriſen 
— 25. gan 5 x68: Bruce.” 7? #77 iv * 24 2 


rata | aver, bo 313 CE 9797 oft rl te, otra reli c 
E 1 W 2 ur 1.4 0 
Perſona}, Fasult ad Friwueges, tl 
affect which, hinge is _ | legal Dil b 
gende, may they he founded — re 
recti -Creditors? 7) e e ee e 
90 ES coral of m IPL en woe be 
minority, bin afefi,the chi 
— Marriage, in his 
Nas ſerved at 
5 —— 


tors; ja: 3 
Nance of theſe credits, — 
minority N e — the: cert 
ingly. Dur. n March, 1623. Lord Bargeny,.— 
din a. dacreat. upon minerity and leſiam, 
bil. Ae in a. renunciation to be; hen 
but dying defore. caſſing, the Lords ſuſtaine d the rea- 
ſous of a 1 —— ſuſpenſion, at thc 
inſtance. of the cautioner therein, as if the minor had 
. aun abve,, tha! the: privilege Was . to be 


„ n 2.2 2 2 


— 
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,crſonal. Dur. 2g. Feb. 1628. Dunbar. Auch. (. 
or) 26. June, 1628. Leſſie If a minor once re- 
oke devite tempore within the quadriennitm- ee. 
pular ſucceſſor in the lands may, at any time th 

uſe — upon and e ef va | 
infeftment of annualrent granted by the winor 44-509 
zeſe lands. Dur. 2. Feb. 1630. * 


ditors to raiſe à reduction er capite docti, even wWirhenʒt 
eceflity of adjudging. Stair, 16. Feb. 2669. Credi- 
ors of Balmer ino. But aſter the apparemm hdir's 
death, it is not competent, unleſs he, or chey in his 
right, had been infoft-in-ehe lands before hib death. 
tair, Goſ. 18. Feb. 1676. Trotter. : 
LIFERENTER- being purſued — 
te, who, had only infeftments of annualrents, but 
had not adjudged, either to find caution to uphaſd the 
houſes in terms 'of the act 25. par. 1491, and act 14. 


parl. 1535, or to cede poſſeſſion to them, * upen their 
tinding caution ;' the Lords ſuſtained preceſi, tho? ere - 


6. Jan. 1698. Hall and Anſtruther. R 

THE Lords allowed s creditor to purge the failure 
incurred upon a patiurm-legis commiſſorie in pignorilus, 
by payment of the money at the bar, as his debter the 
reverſer himſelf might have done. Dur. 19. March, 

1631. Scott. The: like 'with to other irk- 
— Bee 1 N Niſbet, ure ut FIDE. 


(013 ves 3% 


on whereof her father, in-the contract, allows A 

ty to the ſordin-law, to burden the elite with 2 bettain 
um, as a prowiſiom to a fend wife and children; und 
Ln oy, N which the 
Lords found he bad f my 

and begetring: | £ I 
Lords found the — — and therefore prefer- 
OE Gr of feos marr 2 
Js quæ ſilum to children 2 marriage. | 
Fount,, 1 . e OO Einfawns..” 


1K. 
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IT is competent to the upparent helris perfotial ore- 5, 


ditors be not expreſs d in the acts of parliament. Fount. : 


- 
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. UPON a verbal bargain. concerning. lands, the p 
chaſer, in ſecurity of. the price, depoſited- rg! 6 
and bills with the ſeller; a creditor. of the x iſe 
having arreſted theſe bonds and bills in the ſeller's handy an 
and the bargain being thereaſter compleated in vr ite, f 
Was found, That the arreſtment fell, and that it di 

not convey the /acus. ge nitentic to the creditor, whidi 
was competent to his debtor the purchaſer, nor war i 
any medium impedimem unu to hinder nn the bar 
Zain. 21. Jan. 1730. Sinclair. 
A PERSON inerdifed having . 
ereditor of his who had compriſed the ſame, was found 
. entitled to inſiſt in a reduction ex capite interdiltionir; 
for tho the appriſing could not carry the perſenal pri 
vilege of a LATE upon the head of interdiRioe, D 
gave the purſuer an intereſt in the ſubject, and he wa 
entitled, ua ereditor, to uſe. every privilege” comps 
tent to his debtor that could turn to his ene _ 
20. Fob. 1666. Lord un f 
5 IHE office of clay to the 
Later deciſions, - parliament, is adjudgeable. . Remark oer 
Deciſ. p. 127. Cockburn, 10. July, 1 745. 
THE privilege of ſuperintending the elections of 


Royal Burgh may be carried by adjudication. Remark, 
Decil. p. 199. Caithneſs, 1 7. Feb. 1749 —- Del 

A; LEASE for 45 years, and a life 4 ue 
his heirs, executors, and afſignees u ver, with whon Wl” 
2 22 rietor ſhall be content and accept of — # 


. even in ſecurity of a debt, without 
—— conſent, nor is he bound to ſhow cauſe for 7. 
his not accepting of the aſugnee. Tac. Col. v. * th 
. Nov. 24. 1756. 

objection, That diligence . annum di 
liberandi, is not perſonal to the heir, but may be pro- 
poned alſo by creditors. Fac. Col. v. II. p. T3 I. e 
mer a. Dec. 43. 11 , phy 

A TAck, tho' excluding deer and — 
may yet be afligned = the tehant to his eldeſt ſon.” Fac 

v. II. p. 304. Hepburn. Feb. 14. 17570 
| OFF ICE of truſt, granted during life, with pewer w 
name & deputy. — be adjudged. Tae. Col. v.- I 
p- 359 Wilſon. Dec. J. 1/5 ũ Iꝗ¶ũ 

XNTAI. 2 See — 8M 
CQMPENSATION 


_—, 
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ompenſation. tan 20 4. aT 2859 
LEGAL ſteps; akte ir, es Ell — r 
anſmit to and againſt leis I See Dab. rh 
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lebtor to the [or amen 9. — 


heritable bond. Was Framed. \ 
Baird. The Lords refuſed, to a] 
viſion of the granter ter of a Werker 
for want of infeſtment; in an impro t 
ſtance; but repelled. bim, Sven in ug . 


upon his being e e to — the, right, 
without 


1 at his in- 


ene 
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in prejudice of one to whom the paſſeſſor dilponed, a 
a 2 one to whoſe diſpoſition he re ee # _ being 


* Ss Ne n aw ey 
U — 


em imromicred with by the -curator. upon that title 


fers — — Ty 


voaſſal's ſaſine was not re 


ing nor renounce the gift. Dur. 15. Mareh, 1631. 
fp Fletcher. * having ſet a nineteen YO ” 


r A TA I Re ——_ 


without neceſſity to call the heir of line, quia lites 
Sunt multiplicande. Forb. 31. Jan. 1712. Forfar | 
The benefit of a poſſeſſory judgment is never 'grante(ſick 


bona: fides for any perſon to imp his ow 
— Stair, 9. Nov. 1665; Knapeirn. e 
4 CAUTION ER for a curator was not ewa 
plwKkbead, That the curator had no right by 

Cannot Pry reaſon of a prior act of curatory ſtane 
the defect of unredueed, in reſpect neither the Xa 
his own title. tor nor his cautioner could impugn-theif 
_. own deed, and that the ſuit was: for 4 


Dur. 5. Dec. 1627. Nolloek. A liferentrix ub 
lickly infeft, and confirmed by the ſuperior, took 1 
of her ſon's ward, with a view to exclude ſome 
baſe infefters in poſſeſſion, — could: not m ms 
virtue of her liferenterig} pen, 

the” ward did not fall, den K wy 
_ — 


It was an{wered; That che fame did 25 exchude the 
_ not being regiſtred. Replied, That ſhe could 
not quarrel on impugn her own right, which was re-. 
pelled, ſeeing the clad not herſelf with that right, but Wl 
with the right of ward, and which the might ar ve: = 
idly take av any other. Dur; 24. Jaly, 1629. a {ta 
7 à declarator of liferent-eſcheat-ut ht 
ſuperior's infkanceiagamſt-his vaſſal, a compriſer woes pe 
the vaſſal appeared for his intereſt, and pleaded, That | 
there could be no n reſpect that the 
3 ee was 
null by act of parliament ;- the a — ds repelled the de · 
fence, ſeeing the defenders could not object the-nullity 
of their own right. Dur. 18. Feb. 1631. Cranſtpn. 
ne donator to one's 'eſcheat being ſued for the 
debt in the horning, alledged; That the 'horning, | 
denuncation, eſcheat and giſt were null, having pro- 
ceeded upon general letters, and he offered. to re- 
nounce the gift; this was repelled in reſpect of bis in · 
tromiſſion, * which he could not quarrel the horu - 
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ren mr his tithes for 2 ſmall duty, but a large graſſum, af 
rr his conge d' fire was come down for another biſhop- 


ick; and after his tranſlation having charged for .the 
raſſum, it was objected, That, the tack was null, as _ 
eng granted after the ſetter . ceaſed to be biſhop of 

hat dioceſe; the Lords repelled. the defence, and 
ould not allow the defenders to quazrel their own 
ight. Falc.. 24. Nov. 1685. Archbiſhop of St. An- 
Irews. See this deciſion, . obſerved a little differently . 
y Lord Harcus, under the head (u tertii.) Foo] 


A GIFT. of recognition being granted to one who 
:2d a baſe_ infeftment, the donator's  -—+-. 
baſe infeſtment was. found to be no Can take no 
ground of recognition to make up the benefit by his 
major part, becauſe it was his on fault own fault or 
he did not confirm. Fak. Home, 2. Feb. aeglect. 
168 3. Buchan.——lo a removing, the ' | 
defender objected againſt the purſuer's title, which 
was an infeftment upon a precept of clare conſlat ; the 
Lords ſuſtained this anſwer, That the defender ; 
been the purſuer's tutor, who ought to have retoured _ 
his pupil, if there was any defect in the precept of | 
clare conſtat. Hadd. 6. March, 1623. Hermieſniel. N 
——A ſuperior ſuing a declarator of nonentry againſt 9. 
a hdy liferentrix, tho' he, as a near ſriend, was a 
conſenter in her contract of marriage, and at his in- 

{tance execution was to pals, and therefore, it ſeemed 

his duty to have ſeen herxinfeſt; yet the Lords. re- 

pelled the defence, and found the lands in nonentry : 

But this being ſtopped and heard again, the Lords 

found the decreet of declarator null upon another 
ground, viz. That it being libelled, That it fell by the 

death of- the laſt fiar, be cauſe his heir of line was not 
called. Fount. 15. Dec. 1686. and 12. Jan. 168 7. 

Duke Hamilton. -Iũt being objected againſt à poind - 

ing of the ground, That the purſuer was not infeft, . 

and it being anſwered, That the defender, who was 

allo ſuperior. of the annualrent, had been charged to 

infeft the purſuer; the Lords found, That no perſonal 
objection againſt the defender could ſupply the defect . 
of a title; that it might bar a defender from, plead- | 
ing his execution, but could not found an action where 
5 „ Yo ne 119: OSLO 


1 


7 £ Ne hay! Pf vY * 4 
* 1 N 1» ; ; 
* „ * . 
- * "Rx * . _ * b = i 
4 741 2 8 4 


31 £ "i 
” o 
+”; ol 1 
" wa r 
+ > _ 
IV 4 - 
- D 


PERSON * ostern TY 
rely diveſted, ere from her 
n john Brown, on his death - bed,, which, was after- 
* reduced befors the Court ef Seffion:'. But on = 
ter her death; David Willizmſan, maltman ia Ne | 
rgh, ee cognoſced heir to her, and infetty ,' 
d thereupon -brought- a reduction and im rations - 
Stephen Brown's right, and of all the ſubſequ 
tles. In this proceſs, John Daw produced ep 
rown's ſaſine, hut not the to him; and ; 
rſuer having obtained certification, contra non odure 
he next ſnſiſted in the reduction of this e, . 
deeeding either without à warrant, or upon a war- 
ant declared to be forged. Pleaded ſor the defender, 
„Elizabeth Williamſon, were the now alive, af. 
© fo long, non had, under titles derived frog 
erſelf and her children, and after having witneſſed the 
cceſlive miſſſons and repairs of the tenemént, 
ould not he allowed to cliallenge the rights ſfe her- 
If had acknowledged, but would be barred Jexc2ap#- 
ve deli ; and the purſuery as heir to her, cannot be in g. 
tter condition. 1 The: ous poſſeſſion, and other 
rcumſtances attending this are ſufficient to ad- 
iniculate the ſaſine, according to the doctr ine laid 


— v * 0 * pu 

4 1 9 * Ta * * 4 * * 7 

n wat * 2 q . ” * F 1 4 G 

Y [I 7 F . 

p « = ” — — — > 4 * - 7 2 5 
— $4 — Fe x A — * Route 

ES + = L — £3 5 8 + Pr” - ug. 1 1 * k WET 2 — alt 
- 2 1 2 7 a 1 pu as. a by 


TFT +: 


en by Lord Stair, it. 2055 ftments F, ropariys 
9. and the deciſions there quated. 30%, The rule 
<< laid down by Lord Stair, applies fo#tions as t 
TE <ments within burghs... in the maxim 

obs That a ſaſine being Ire notaril'* Fj +is net 7 FF -- 
ow without its Warrant, does” not take place, there 
ing e Ch eng Mee ee TN 
tech {aline. 4%, The defender's plea is ſtrongly ſup- - 
e ed, by che ſolemn deciſſon pronounted in the caſe 
Bun aween Lord Hope, the Counteſs of Hopetom, 8 
un e Marquis of, Annandale: Lord Hope claimed the e⸗ 
I of Aanandale, under a gratuitots ſettlement by 
quis James, and produced a charter of reſignation 


d inſtrument of ſaſine; but, as be re not make up- *- _ 
e tenor of the warrant of the 52 conificerion - ee 
ſed againſt, it, and na. r Niknifſed.. The | - 
punteſs of ver, 2s /creditor to Maren We: - 

mes, under the ſame — een entitled ta — 

t of the eſtate; way 7. voad her, it was: —— 


chere had. been a es Ons mr N 
Nor. . - 


. 


n 


ply; for, 1m, The queſtion here is with-a purehaſ· 


ere, it was with a creditor, truſting to n pharter 
ine, where it ig not nſual to examine the warranta & 


ale, having long pollefſed. bis father's-eſtate; conſider- 
g him only as apparent heir eir, his debts became 
ſt ſucceeding heirs. The Lords found the 5 


n. Fac. Cogn 1b. 246: Wiliamſen. "4: Aug, 1767. 
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ance he was denounced, Would conſent. 
pl. 4. Dec. 1581; Athole be Lords refilſed to 
lax a party for a time, that he might bear witnels; 
otherwiſe ſtand in judgment, he being at the horn 
r a crime: If for a civil cauſe, he would have been re- 
xed. Hadd. J. Jan. 1593.” Hering. Jom Stewart 
ing at the horn for civil canſes, wy having neceſſary 
caſion to be permitted e 57 curators 
zaſen to his child, he T 1299 
n to that t ZR ddr 2. Bee. 1: „ 
he Lords refuſed to inte in — their letters. 
pretection to one who was = material witneſs in 
proceſs of adherence befare the  compmiſſaries, be- 


3 proper for wem o inte rpole in 
n or 


men... IE T_S 
hg t park SIE 1 
lowing the * 8 | 
otect ions to 


m, was found 
were they are obll; 
ive their c 
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„ whoſe buſindls it is to examine his author - 1 


ze debtor's: inveſtiture, ' 206, The Marquis of Annas | 


urred, perſonali i ob jeftione, as beir of Elizabeth Williame+ - 
ERSONAL PROTECTION: 


cendam, unleſs the party, at whoſe in- 77 a e. | 


e Fan . Feb either. x | 
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managed without their own preſence. Dirl. 8. pi 

1675: Td. Wamfray.—— The Lords granted ' ſuk 
jon of all horn ing againft/the debtor for ſome tim 
in order to: give him a prrſozam ſſ andi before the couts 
eil, to anſwer upon ſeveral alledged riots. Stab 
7. Dec. 1669. Urquhart. The Lords grant pers 
Aual protections, not only when the execution is for. 
quid debt, but alſo ad factum preſtandunn. | . Sal 
7. Nov. 1678. Whitehead. 

A PROTECTION granted by Kit! [Majeſty to Ma 
5 MYR well of bart FD not ek expedient 
r/o ro- to be. authoriſe ion, 1 ſtay: 
teffion 3m Ye the creditors to G he was ach 
ed by the ay. F. as cautioner for the Lord her 
| o pd. his goods or appriſe his Jand 
Hadd. 24. 1 10. —uperſedei e. was frabt 
«d by the Lords, at the deſire of his Majeſty's letter 
to the Ld. of Johnſton, of all actions to be purſued # 
gainſt him tin ki ny of fourteen oy a OF 9: Non 


; verh 0 Is 
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bs | HORNING, not roceeding up! ar: 
What PE on the Lords ters,” but c 
the aner upon a written command given to the Nic 
rty by the King, chi W p 

ifromit! with Ken Feet fuch alot, for er. the pain > 
rebellion, and he, diſobeying, was denounced ; . 


Lords refuſed to fuſtain i it, to debar the patty ab accu Wi 

Spot. (Horning) 1 590. Ld. Wedderburn.-——Foung * 
That an excommunicated perſon might infiſt in 2 pm 
ceſe, ſeeing he was not at the born: and, in gener 


that excommumicatiom could not p re a perſon 9s 
ans; Ny, 147 
of Zain 


ſunt juris naturalis, aut- gemtiam. : 
d. Colſton. ——Denunciatiori at the crols. 
burgh, Where the party dwells not, takes not 7 
25 ftandi in judicio. Stair, 23. Jane 1674. 

The Lords refuſed to fuſtain proceſs at the iaſtanm 
of a French merchant againſt a Scots merehant, in tine 
of. war with France; Ind further, the Frenchman! 
factor here Having next LEE a bill of wo 
4 


* 


| PERSONA STAND. - 332 
ring die x" to the ſum atclaimed ; the, Lords alle 
E 


i name, on that praper right of his on, but only 2s. 
or for the Frenchman, eee ol 
r ansſorm his ſummone by e , 
er. June, 1704. Arnault. 

my COMPETENT to any party in a proceſs. to OY 
A 4 e objection, tho neither creditar 

"1 onator. Dur. 8. Spot. ¶ Horning) . Then com-. 
March, 163. Chiſholm. = party petent to ple 
u oducing a horning - to debar another re Wen 
agetido „ tho the horging was at a . 

1d ird party s inſtance, who. declared. under his had; 
| hat he would not uſe the horning to debar him; yet 
ne Lords reſuſed to {uſtain;proceſs; but were of opini- 
n, That the creditor a. declaration. was; a. fufficient 
der ound ſor obtain relaxation, ſo far as to have perfa- 
, andi in bot adlige. Dur. Auch. Herning 
8. Feb. 1630. Wr — The werity gf 2.li el he. 
g referred to 4 defender: dath, the Lords found,” 
bat in ſuch · a caſe the purſuar could not, by a borning, 
xclude the defender from deponing, he craved 
is oath, and warned him tu compear to give. it. But 
he author here remarks, That-by this reaſon all pur, 
uers may be hindered from” debarring defenders by a 


. — ” * 
— 4 
» - . 


ming, f. the he 
ing, ſeeing they are ſummoned to ee 
1 Yr Ain ws a ce, Ce. Bur. 15. Juhy. 

*. Dic n Een 
+ A PURSUER. was, debatred by a homing, Litho 
e writ he founded on, being a con /- 10 
cc, bore to be entered into ſur the ee 
wr ehoof of another, who; offered to 1. competent 
ono Id. - 13. Dec 1. Ld. Rüthen. 
ü An aſſignee ; and awning "tae the" fuls was 
gue or the behoaf g the.cedent 3, the — found, That, as 
e horning would have debarred the cedent from ſu 
15 the ſuit had been at her oun inſtanee: ſo it muſt 
* Pp proceſs at the aſſignee s i „ot. 2 ee 
air. Dur. 8. March, 1 1631 * | The ſuſpen - 
ner being debarred . 2 horning; am e 
me and alſo the ma aff fone ab. Aiaria, 


bein 
raving to be Tring the Lords refuſed to 
hear any of ben, = cxtloner k being een, 28 
3 


d this, becauſe the ſummons was not purſued in 


* 


* 


Jess caution was found by the party, or by one of th 


debarred by a regiſtred horning, and then aff: 'gning th 


not meet the afHgnee, but that he might carry on t 
proceſs, the aſfignee having declared, that whaten 


es to improve this horning, That he ought to 


neral, ordaming the defender te chmpt conform to d 


be hard to find cautioners. Bur. Spot, f Hara 


— + a 4 
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compear to. pay the debt in caſe they dec * 
Dur. ö. Mere h, £2 Redicks. A purſuer beiy 


debt, and the afhgnee inſiſting in his own name, aft 
the ſubject was ee litigious; the Lords, nevertly 
leſs, found, That the object ion was perſonal, arid cual 


was competent againſt the-cedent, whether in caſu,/ a 
per modum probationit, ſhould militate againſt him, ak 
aſſignee, and fo in effect nihil Jen rovebatur.-. by 1 
de Li, July, 1 706. Young. . 17 1 
og a Fae as of another's ehe 
upon ſeveral hornings produced, al 
Ehre of th Fe another, whereby he offered to deb | 
jectiou. mo, him from defending, which laſt b 
Debars 9 "ing; tho .exprefſed” alfo, inthe pil 
LA poco Je the parſer having ered; 1 
22 3 Len, made uſt of N to de bar hing 
po of 5 © hs 2 altho' the deſe #6 


relaxed before he could be heard to prepone improba 
on. Dur. x4: June, 1626. Ld. Foulis The like 
Iladd. 11. Nov. 1609. Thomſom Hadd. 21, Det 
609. Doig . A man being ſued - to compt 
reeken in general, without mentioning- a- ſpecial/fug 
and he offering to compt, which was oh deſire of d 
libel; and to pay all iniat could be decerned a — ainſt him; 
the Lords, nevertheleſs, found, That - the purſuer migh 
gebar him by a-horning, and therefore cee in g 


libel; but declared they would paſs ſuſpenſion ab 
rautio, ſeeing, che decreet beiqg ſo it Woul 


33. June, 1628. Rule An b derte 
duced for a party before the infer ior eourt, and 
ther party offering to debar him from producing 
regiſtred horning, and the judge thereupon giving ſes 
ence, without regard to the advocation; the Lords It 
duced the Fentence,, as 8 Hreto. marndato. Du 
8. March, 1624. Charteris,— —The args DO? 


Nove 1582. Home. 0 
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PERSONA STAND I. 139 
A PERSON. at the horn cannot be a party in any 
d not tion, neither ean his wife, tho' ſhe _. 
bein ave inte reſt in the cauſe, as being . ' 2do; Debars a 
8 onjunct fiar of the lands in controverſy, huſband to a- 
e cauſe ſhe muſt be authoriſed by her 7hori/e his wife 
band, which in this cafe he could not in judiciv. 
0, being at the horn. Bal. (Defender), _ 
t. Feb. 1563. Johnſton. Spot. (Horning) 2. Dur. 
1 1 1631. ene 8 271 10 
CIVIL rebe 1 
dge from the exerciſe of his # io, Dear 25 72 
ce, and he may be declined Lo his 0 ce, 
pon that head. Dur. ade Jan. He = 
629. Kellie. 5 55 
A PARTY, at the hai: cannot 74 e beir til he 
e relaxed. | Bal. (Brieve:). 1. April, 
558. The King. An beir who gto; Debars 
ras to be ſerved having petitioned the a Jes 
ords before hand, to give him a per. 
ona ftands in zb, in caſe a certain other party con- 
erned in the ſer vice, ſhould offer to debar him by. a 
orning, he-always finding -caution to ſatisfy the cauſe 
rein contained; the Lords refuſed the deſire of this 
etition, as being a novelty. Auch. (Herning) 17. July, 
629. Earl Caſſillis Let they; complied. with the, 
fire of ſuch a petition in a caſe every Way the ſame, 
bout à year thereafter, but only; ad, hun: effedtum, 
hat the perſons might ſtand in judgment till they were 
erved without caution: Which favor; was. granted ſar 
eſe reaſons? 1, That by their ſervice no creditor 
ould be prejudged, bat th E better enabled to 
atisfy them. That the pre ſcription was ſo near, 
hat if they loſt this day, "i loſt their action wh er 
Dur. 19. Aueh. (Horuing) N. June, Ace Rar] : 
rawford, &. f 
AT au N of curators, horning being 
gainſt ſome of thoſe choſen, the Lords 
nd, That Whatever detrimeiut mi- Sto, 7 „ 
nor might ſuſtain by Want of — iſin pariy from 
e being c ms. 


o man at the horn, unrelax 
de choſen, or Gee po Ar a do; Ee; 1200 


my act to be ex 
N Tae ej "rs 


. b 


1 


PLAN r ING wr INCLOSING 


1* a ee * fireighting; 1 5 
e ches, againſt an heritor, whole | | 
of 1 marches. ſtate - was entailed with ſevere irr tank 
and reſolutive clauſes; the Lords decem 
and adjudged, with this quality, That the land 
the defender Was to get in excambion, ſhould' be fets 
tered with the ſame irritant clauſes as the former way 
and in caſe ny was decerned, that it ſhould — | 
tailed or employed on lands in the fame manner. 
10. Jan. 1702. Ramſay. . q 
IN a ſuit to pay the one lialf of the Aneine of 
march-dike, it was objected, that 
meal. al.. ſtatute was not to be under ſſood * 
| dry marches, whereas the marches i 
| queſtion were diſtinguiſhed by a burn; the, Lords fy 
ſtained proceſs, and ordained, if the defender pleaſe 
' that the ſtripe of water run a ſpace within the he di 
and 4 ſpace without, that bath parties 3 
benefir- of watering. - Stair, 21. July, 1669. "Gre 
ford. ——In a ſuit upon the act of parliament. for tul 
the expence of 'a match-dike, it was found; a eg 
ing che purſutr had built the dike, without re | 
his- neighbour to concur; that the ne ighbour dau * 
able udn lucratus, by not being put to the e 
pence of concur ring in the building, n mig 
have done by his own ſervants. Stair, 9 Wm 
Seton. The act 47. parl. 1661, burdening tlie 
ritor of the adjacent ground With half the axpen 
the march-dike, was und net ta reach | feuery 
who had not above five or Ie res 22, Jo 


173 Penman. _ - 1k i 0% 
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Lords found, King Charles. Il. 
Hament-ts be a: perpetizali law, 1 
F e ak for encourage ment of inclaſiig, ĩt in- 
| the an powers Juſtices of Peace to eaſt the 
2%, tho* the clauſes appointing 
beritoes' and liferemers to meloſe: and plant a teria 
quantity of ground, and exempting from ceſt, be. tem- 
Nag Ws 28. July, 1773, W * 


, Ind 


7 . 


PLANTING and INCLO SING. rar 
r taking benefit of the act of parliament to caſt abcut 
je highway, was found bound to make up the new: 
ay all upon his own charges. July, 1 724: "Juſtices 
Peace of Mid-Lothian. - 
Ma NASMYTH having had ſome. young trees de 
royed in the nei * Geibe 
lage called 7e r of Leit, in- Ads of 2 
ſted in a proceſs . the inhabitants, ament for en- 
punding upon the act, 120 Ccorgii, in- couragement 
4 led, Au att for encouraging 0 of plat: e. Y planting, 
ru. which provides, 75. the in 1 
il pariſh, villa, ar hamict, | dads — ar⸗ df ro 8 
ane / be liable for the damages ; the Lords ſound it rele- 
t to make the defenders, inhabitants of the Water 
Leith, liable in /o/idum, without relief from the reſt 
the pariſh, that the purſuer's tenecnent lies within, 
is a part of the ville, or hamlet, called The Water 
f Leith ; but found, That before execu Nay: againſt the 
erſons liahle, competent time ought to wed for 
he mar 5 to meet, and ſtent themſelves for making: 
p the purſuer's damages, and for proportion in relief 
ſuch as ſhall be obliged to pay more than their ſhare. 
Ind if the purſuer's tenement be not comprehended in 
he Water of Leith, in that caſe alſo the "defenders 
ere found liable in ſalidum, but with relief againft the 
habitants of the whole pariſh, allowing them time, 
fore execution, to meet and proportion the ſaid re- 
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en ief amon Ne 17. Nov. 1719. Naſm 
en In a againſt a tenant, upon the ſtatute 1 8. 
4 ttuled, a or preſerving of planting, is Was proved, 


1 


= Wie 


That a 2 — number of natural growing trees in a 
len, poſſeſſed by the defender, were cut during his 
dc ten; but that the 3 where the natural 
growing trees were, had in uſe to be paſtured 
pon by horſe, nolt and ſheep, as well before as fince 
be defender's pofſeſſion; and that theſe trees had not 
een preſer ved in time bygone to be cut for ſale, and 
hat they were not of ſuch value 2 to de worthy of pre- 
. and ſecuring for ſale: it was found, 
hat they were not comprehended under the meaning 
8 oY wood upon the defender's poſſeſſion, | which, 
7 the ſaid act, tenants are bound: to prefer ve and fe- 
wr "PF ** BE dne 


SIA IB 
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cure ; and the was affoilzied from the 
_—_ i prin 


P 
the ſtatute. 1734. Ferguſſon. at 
IN a fuit againſt a tenant for cutting of 
within. his. poſſeſſion, upon the 4at 
When planting is act, it was found to infer a preſump 
cut, cui incumbit tion, That growing timber, cut or ds 
2 by whom ſtroyed in a tenant's poſſeſſion, "ws 
_—_— cut and deftroyed by him, unlefs} 
- _ - Inſtructed that . 


party. uly, 1734. Fer 
FRUIT 1 . were e an under the a 
of parliament for preſervation > 
Later aalen. klang, Home, p. 397. R. 
1 24. Jul 7 1743. 1 eat 
THREE acres 425 an half of ground were Aeg 
from one heritor to another; in virtue of the act 1) 
parl. 2. Charles 1 "Te. ob v. I. P. OE 3 7 
OS Dec.. 1 145 | 1 
695, enen, 9 n 0 # 
0 the dividower acres, the property of one derte ein 
Fo oe Fac. Col. v. fy p-. 2. Hervofs's 
eres. - 131 Nov. 1755. 
THE ſaid ftatate 1695, anent In- rig was Hell 
ed to the diviſion of parcels, oonſiſting of three acre 
eee. Fic Col. v. i 2 30 225 Chalners] 


x7 56. | 

ER ous 755 are bound to be en 
2 expence in 8 an "upholding areas 
formerly built. Fac. Col. v. II. I. 163. 7 Neo 
20. Jan. 12758. ai eo Ln | er 


POSSESSION. 


E diser of x decreer of removing + ha 5 
unde rſtaod thenteforth peſſeſſor, altho” the other 

rty do _ 5 but ſtill continues in the naturi 
poſſeſſion. B Poſſeſſion) 7. March, 1 541. Faſteaſſie 
IMMEMORIA poſſeſſion upon a charter, tho with "© 
out a ſaſine,- found relevant to eomtinue the” poſſeſſiong | 
until the purſuer produced a ſpecial rigit to the ſd ©” 
ject in debate. r NSS. Ye July, 1716. Serge 


dinning. N 3 
28 8 8 roSS RSO, 


* 
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POSSESSORY JUDGMENT. 143 
POSSESSION eanndt be inverted. Ser Mutual Com. 
aft. TTC 
MUST be reſtored, reſerving every ſeparate claim, 
pid. Ted 1 ' . : 7 i SH ? TY of SECS K."$: 8 2 # 5 


POSSESSORY JUDGMENT. 
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HIS reply of nullity againſt the defender's in- 
feftment, ſciz. That it was grant. 
d by a perſon whoſe right was reduced M bat title 
parliament, was received ſummarily requiſite ? 
a removing, notwithſtanding of ten 
ears poſſeſſion. Dur. 5. Dec. 1632. Stewart. 
LANDS, being © wk cum piſcationibus, with con- 
mual poſſeſſion of f. fiſhing, and uſe of. debarring 
hers, was e to a Nr 2 | 
ing only a poſſeſſory judgment, altho* uer 
*** — 15 à ſpecial right of ſalmon fiſhing, Whick 
eing inter! regalia, could not be  comprehended under 5 
general clauſe cum piſcationibus. Dur. 26. March, 
628. M „'„- ix oY erin oe os: 
AN appr iſing, with infeſtment, is a good title for a 
oſſeſſory judgment. Dur. 13. March, 1637. Foord. 
But where neither inſeftment had d, nor a 
large agalaſt the fuperior, there was found no ſuffi- 
ient title. Stair, Dir l. 6. Feb. 1668. Johnſton. 
SEVEN years poſſeſſion gf teinds, in virtue of a diſpo- 
tion without infeftment, cannot give the benefit of a 
ſſeſſory judgment. Fount. 16. Nov. 1695. Baird. 
POSSESSORY judgment not com- i 
etent upon fewer than ſeven years poſj- „ _—— 
elon.” Stair, 13. Dec. 1661. | Hamil Foggy ©: 


n. . 5 
AFTER a decreet of removing, which ſtated the 
uriver in the civil poſſeſfſion, the dey 
nder continuing to poſſeſs ſeven years What ſort of 
'thout interruption, Was not to poſſeſſion i- 
ve the benefit of a new bry guifite f © 
adoment, © Stalr, 4. July,: „ ̃ð é 
lontgomery.—— The like, where there was a redue- 
jon of the party's. right, the“ in abſence, which, be- 
oved to put him in mala fde, ib as he could not have 

| „ tze 


— 


N 


— 


1%  POSSESSORY JUDGMENT: | 
the benefit of a ꝑoſſeſſury judgment, by poſſeſſing 


1990, ſeven years after the decreet. Fount. 17. tal 
1696. ' Anderſon. ———The contrary was found, whey 
the interruption was by citation only, not by: dec 
Stair, 15. July, 1668. Winton.Poſſeſſo ory ju | 
ment is not competent, where the entry to pellen 
was by intruſion.” Goſ. 24. Stair. 25. June, 165 
Maxwell. ——The Un preſcription excludes all qu 
ſtion as to the entre to poſſeſſion, but the poſſeſſion nf , 
quiſite for a NN ry judgment muſt be lawful, Sul 
24. Jan. 1679. Menzies., Fount, 15. Dec., 16 
Dunfermline. Civil poſſeffſon, obtaining 5 10 
creets for {even years rent, -is not by ficient to 
benefiteof a poſſeſſory judgment, which can on be ch 
fectual by the continuance of poſſeſſion for ſeyen yeag 
either by labourin , or upliftin 11 tlie duties during th 
time. Stair, 25. Jan. 1672. Harper. : 
AN keir of tailzie not reſtrained from contradtin 
debt by any irritancy, having forfein 
connec of his right to the tailzicd eſtate, . after 
poſſe 1/0 on. © _ was infeft therein, by incurring an ir 
tadcy upon another account; the Lord 
refuſed to allow the perſon, retoured and infeft ups 
the irritancy, as heir of taikzie to a remoter Predece 
ſor, to connect his poſſeſſion with that predeceflor's is 
feftment, in order to found a poſſeſſory judgu ent again 
a creditor of the intermediate heir, whoſe title u j 
voided in manner foreſaid. Forbes's MSS. 8. Daß 
1713. Marchmont. * 
IN a removing from a lake, the defender c 3 
upon his ſpecial infeftment, with sr. 
Berri years duct, N b all deeds of 2 
on. ty; and the ber lyin 
Lehe | — — 8 elder se an 1 continu 5 
= and alſo debarring all others, and particular 
y the defender, by hs ri, his boats, Cc, the defet 
der's exception was not found relevant in this poſſeſſaſ * 
judgment, and the purſuer's reply was admitted to peer 
bation ; akho' it was alledged, That breaking of boaty 
which of itſelf is an act unlawful, could not be looks 
upon as a lawful interruption. * Dar. 18. July, 162 
Glengarnock.——An inhibition of teinds ſound a ſul 


* ae of a aer Judgment, tho ich 


Ii 4 cht 


a a4 


* 


POSSESSORY JUDGMENT. 
1 locally Within another pariſn, the 
ee the {aid vicarage i but many 
7 {eryiude. of paſturage upon the commoniy, 
lides the inhabitants of the pariſh, within pigs it lg 
Dur. 2. Feb. 4630. Niniſter of Falkland. lf 
A TAC teinds trom an abbot, Were Nd 
2 8 ollefhon followed upon it, was fond luci, 
againſt, 2 ſpulzie ſued Soi Big e Teſerys 
ing Focus ion as * Dur. 13. July, 16 36. „Biſhq 
f Edinburgh. ie acquired: by an heritar to by 
reinds, will nos Jeep him in à pelle cory. judgment 
; againſt. a tackſman in poſſeſſion of the Kim, the' al 
9 1 8 wired by the;: heritor be prior in date to the 
| her wor of the party in poſlci poſle{lion of the teiads,, reſerving 
reduction as accor upon the prior right. Du 
28. June, 1636. ol. In a queſtion, whether 4 
tack of te inds could have the benefit of a poliefion 
judgment, the Lords were generally clear, that ſuch i 
tack could afford a poſſeſſor y judgment, 26. well as al 
_ Infeftmeng it being a real right, complete in ſiuo gi 
nere, only as there were two late deciſions leg 
the contrary, they deſired. to fee them beſare. te y & 
termingg. Kount. 2. July, 1.706. Liepbern. 

WY he ary bath the benefit of a peſſeſſory * 
ment. (Remoping) 1 f. March, 168 7. Cale 
Way —4 Wel hath the benefit. of a paſteſſi ry judg 
ment by ſeyen years pallefiion, _ ithout necefiny 1 
alledge, Thar 27 N mY we, where it bears # 
be phys th: {ctter, as heritable pr e and ty 
Oe u ht for. no more than his —— till tu 
tack be reduced. Stair, Dirl. Gel. 1. Dewi 16% 
Home. Stair, 4. Feb. 1681. Robertſon. 
AN. inſeftment, of annnalr ent has the ſpeneſtt of: 5 
poſleſſory judgment, . with ſeyen years; poiſe 
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on, and theretore. ion made by the heritoh 
That the anal nt. | . K a non ente pot in 
en, was u reſer ved until Spot. 3 1 


Dues) 19. Nov. 1628. Loc — 1 contrary 
; 1 e en. 2. Cant. Nei ie 
is the benefit. of Lt 2 judgment competent bo 
| orig an; infeftment of annualrem; in 
uy the ri oy — ann W 
e N * * „ 


5 . 51,55 2 „* . 
A Ents 


8 * 8 N 
1 * 2 21 18 * +4 94 
7 * 2 2 * % — * P 4 


ou 
* 


1 
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POSSESWONNE: JUDGMENT: "thy 


IN a proceſs for abſtrafted multuret, 3 

objected * the purſuer's title, viz. That it Was der? 
abbay-lands annexed to the crown, and no diſſohit ion 
made before the purſuerꝰ mfeſtment: The nilllity Was 


. 


4 
* , 
Jon 


15 years poſſeffion, but action reſerved ed e the 
accords.  ' Dur. 26. July, 1628: - 


S220 


der had a prior infeftment of his lande em molerdings, 
anterior to the 'purſver's right; and this betevle of ide 
urſuer's alledgeunce of 40 years poſſeffion of vplifting 
dry multures; as aſtricted De 0 that <mill; 10 


i ruat in this poſfeffory jr . could ot 


bc received. Dur. 28. June, 1636. M An 
r infeftment in multures, wh ſeven years. poſſeſſion, 


gives net the benefit" of ; t, being 
ey fervimde like an mfeftment” "*arinvalrerf, 
Foun. 19% Feb. 1695. Grant. In a L of ab- 
$*) 


&ed multures; the defender having Hewes à ro- 
eſſory judgment, upon a right to his lande, cam molor- 
init & multaris,” im eonſequence of Which 7 
mill upon his dn ground, and did grind 


his corns 


ſtained the rin n Tout, 26 * 1058. 


8 ewart. 


Hadden A poſſe l 
Found not competent to Kin right of pro- hts toes it 
74 perty againſt an annhalrent het, 94 ie place # 
hf another nature; comparib) within | 6 
Pct of property, 'Fale/s Hare. (Removing) 17. Jun, 
I 1683, G 26. me 1662 Adainibn. 
8 25. Nov. 166 % Whitec-—==Neither ann 
valrent the beneſit of 2 p- 7 
prior annualrent. Stair, 94 | 
gtov. Stair, 1, July, 8855 5. 2 e. 
ng has not the rt. | 
ther appriſing led within * 
Re: M gs 4 PRONE? 


7. 


epelled hoc ordine, the infeſtment being Er bom | 


a proceſs for abſtracted multures, the Lords dae ; 
hoc loco, to admit this exception; viz. Thit the Yefen- 


ht he had 


hereat about” ſeven - | it was anſwered; That 
hirlage 16 res incor pose ) no more c ble bf” poſſeſſien 
———— — fand. The Lords . 


THERE is no benefit n againſt 
uebita » fundi. a rs 2. 1673. . 2 7 
ent was Againſt what 27 IE 


minor. 


| * POINDING, © - 
* ws „n a: Boyd. | Fount. 2 Jan. 16; 


7 
. 13 «4 V 


possESssoRYI ag ment m 
eee bee, contra. non ' valentens ag 
_ —— Stair, 13. Feb. 1669. 'M*Clelks, i 

- Stair, 22. July, 1677. Menze 
' POSSESSOR J is not competent 4 1 
gainſt a purchaſer, vho, after « ut 


N amm e n e the principal lands, e 
FCainſt an action the warrandice lands, unleſs the g 2 
e bern ſeſnon had been ſeven years after | 
' Nee Stair, — — 
= minority is only eee in the 1 
: Run —_ \preſeripeion extinguiſhing the right 
but in the paſſeſſory judgment, which i 
mw 8 en e e . 
$ to the ruttus umptos tempore, as. car 
8 . che 
a 4 utile, N Steir, Gol. 4 N — 
N in 3 ii £ | * 
5 BENEFIT. of ar kene, judgment to whom comp 
dent! Does the Men e a temporai 
eſer ibe by the lapſe & 


Feverſion, in juris, 
40 years, tho no decreet declarator of the _ 
mw bode VIA 


ey has been . . de 
10. N 1238. 1 2577 Som hy £ e wore bef 


; 4. 
{BY ahi A Ki: 
5 0 1 N. a D. 1 N hg | A 
5% ace N f \ 
een "of JOINDING: . 
dect, tried by-an affine, | 


% Nase cee Wahn 0 b e . 


POINDING for Kere are, tried by Avon 


c ſuſtained, tho mars 
Searing: .ented without 
there | be 1 Pre- Dur. 24. Nov. 16 7 "vt - 130) 


receding W e 3 June, e 


3 


.POINDING. 149 

GRO WING corns found poindable, «tht: they 
vere alledged to be pars ſili, and What") 2 * 
not poindable. — 1. June, poinda 1 
x 709. Ballentine- x9 ee Mer EY 
Niven. W. ee Xa"; "IS 4. r 8 
ME THOD of poinding ſacks of, corn. star, 
24. Nov. 16 7. Hatton. Au A 
ution of poinding was found null hear- Solemnities of 
ing only, F aulit e thegngfe i or. \proinding. \\ 
parcel of cornt, tac bolls; with : Vi Abe TRL 
the fodd.r ; but not bearing, that the meſſenger, cuſsd 
a (kilful caſtey far prouſiug the cem upon uh. _ | 
hat either party was-allowed+1g-ſee the „ een | 

and meaſured. Stair, $9: Dec. 2679. Hayw=——It 
being objected againſt the of à brewer's cop- 
er, That it was not carried t abe market - oſa and 
appretiated there, tho” a ſymnbel aud part of it. was fo 
carried, vi. 4 „of its > - es ;Eoxds found 
the poinding lawful. Fount. 26. eb» 1698. Smeton. 
he Lords found the taking of corns, painded from 
tenants, without a ſwern metſter er. caſter, tobe legal, 
the corns having been meaſured and delivered by the 
tenants themſewes. orb. rr. March, 1707. Erikine. 
I Lords found 8 warrantable, 4 
the meſſenger refuſed to give; t 1 
debtor 1 e of — Lane OW * 
before the poinding was compleat- - 
ed. Forb, 1:7.-March, I Joe: and 
kine. wee 

THIS: reply;to ardexcoptians? being uu poinded 
having been proponed, ui. That. the ex- | 


Se Are. 


euro of the in E 1 

ral terms, namely, the whole corny, —— ſaves 
c. wir in a e al an to the.. 
number and quantities :. the 0¹ quantities. 


ed the defender to adduce the Wor n 
compriſers and taſkerg who threſhad out the worms, and : 
compriſed the nove the quantities of the 
corns, and number of the 22 im caſe he did not 
Trove the ſame; allowod the his-oath in /itcm,, 
to prove the quantities and: prices ar ane and: 
— 5 * n W 2253p N x . bearings 


M. 7 


21 ak 140. 
— 


1 F £3 5 7 * " 4 3 . Y ** & 3 3 E 
* "tz | * . - 
7 i 7 * 


te author adds, That it were fit: the Lords, for d 


150 . POIN DING. 4 

THE exception of being lawfully. poinded was ſo 

| elidable, by an offer. of - i 
0 27 of the debt poinded for, to the 1 

2 PRs. the poinding, and conſi 

of upan his refuſal. en 10 

12. Dec. 1620. Herdman. . % i 

A Tm party. appearing-at a i Wit 
Paladinef to the in his 2 

oinding ſlop- offering to depone on the verity of-l 
edupona ſimu. | diſpoſition ; —— 1 
late diſpoſition.” to accept, becauſe, he having r 
5 him alſo to depone, whether — | 
diſpoſition was for oneTous cauſes, being from e fathg 
to the ſon, or if it was ſimulate only to prevent p« 


ings; he refuſed to make . roy 


— had no power to 
parties, but that it muſt be tried . 
. duction. The Lords, in a proceſs of ſpulzie on 
head, found, That the mefſenger's reſuling.to take th 

ſon's oath, on the-diſpoſition, was a ſpulzie. But 


ing the A — the point, How 
the extent of a meſſet D reach, in t 4 
the ſimülation of all d; befay 
them; 2 al poindings 0 on — produRtion theress a 
5 > pa compearin 2 a polad tf and 
Ws —.— . 

akin were E. 5 kon. Trac 
I 


OI 
ty '$ appearing, a oo _—_ 
and making Faith . ee 

that. %%. ed to the woes — > . 2 lub 
ore big. 15 | 9 Mauern was. 


ner appea 
ei 


* to: — che! 
teſt the | party yy" 


___PFOINDING. 141 
operty in 8 goods poinded. Stair, Goſ. 9. July, 
1675. Coats. Maitland, 14. July, 1564 Hamiltons. 
AN offer ro prove,» againſt the ſuit of defurcement, 
tat the goods med- to another, 
ithout that 's offer to make oath Poinding fi — 
at the time of the poinding, was not ſu- ped pon 
ained as relevant to pu n e | 
nent. Dur. 1. Feb. 1648. Halkerton. ON 
=o The like found, touching another ſuch 5 
piz. That the maſter, or his (ſervants, had _—_— 
poinding of the -tenant's corns for the tenant's own 
debts, in re the maſter's farm Was reſting, the 
ſame not having been at the poi Which, 
If it had, this ele night perhaps have offered ſe- 

urity to the; maſter for his farm. Dur. III. ; 
A TAckSMAN of teinds cannot be peinded e the 
itular's debt, notwithitanding the act of 45 _ 
parliament, - allowing tenants to be \Poiediag of 
poinded for : one n mail. Mait. nau n good 
14. Jan. 1556. A tenant for their mu- 
cannot be poinded for his maſter's debt, fey ais. 
ſo long as the maſter eee of” - 
his own. Mait. 6. July, 1553. "+= Otherwiſe, 
— the were in arrear. v. Pen n 1 569. 

pences n 5 * 
"A REPLY. belag) That 
fully poinded were p 
that there Were other 


fon, S r 
ng rio inte ——— . 
rer e eee effects, is a fpulzie; an 


| ne That the other were 
The: —.— . —— Gibſon. 
—— Lordo u ner i poinding 
unleſs the party whoſe goods they were, — 8 
to prove, that, by aud attour 'the plough-goods, chere 
was as much corn and other goods: upon the d at 
the time of the 1 _ 2 both the | 
aher s rent, and the debt for whick the goods were 


, 


1252 „  ROINDING: . 


Was — 83 in lab omi n 
time, where no other moveables ae hs, 


by the act 98. park 1503, the poinding of pl | 
is diſcharged, if there . land 
be applied ; but vrhich act was found to be in; deſu 
tude. Fount. J. Dec. 1692. Turner. In a pros 
of ſpulzie for poinding plough- goods, it. was debate 
Whether i was incumbent upon the debtor to offer ol 
. goods to be poinded, in order to ſave his plough/ gun p ti 
or if it is ineumbent upon the meſſenger firit to n abo 
a ſearch for other goods. The Lords ordained. dee y 
cution of poinding to be produced, to ſee whether 
ſearch had been made; but they ſeemed all clear, thi 
eſto there were other moveables, and no ſearch i 
them, yet the poinding of pleugh- goods in labourii Illis 
time, would not infer a ſpulzie, but onh n reſlin 
tion- Fount. 20. July, 1703. Lawſon... „15 3 Ul 
A SPULZIE for poinding plough- goods, in labor und: 

5 5 time, Was elided, by proving, that there was: — 
ency of labour ing goods leſt, and that the p wen 
left going. Fals, 28. Nob. — ty, 1 5 tl 
THE law anent poinding in labouring time was e nig 
rented to all labouring — to- the x 


altho' not actually yoked at the time of poinding. - ; 1 
_  (Poinding) 124; Feb.. Crichton. - Dur. wr T 
1630. -- Gibſon. Ut. nian If, aft" I Pen + t 


GOODS —— dewdfully . poindedy being 1 

3 che 24. October, altho' it Was 3 Then they I 
been yoked the day:before,' and this in 

time of the year in that part of the.cquntry, 


brae of Moray, where it is not — _ 
; bowing. Auch. (Finding) r ew) Aa AY \ 
Dur. 15. Nov, an - of. plough ric 


goods was ſuſtainedꝭ tho they had boenthav day in 


plough, in reſpect tha on that very the labour nad 
was nid. for that. ſeaſon, hon was i | In 
mig ht have faughing to till ther 1 » with 


7h * 2 Spot. 
Watſon. In . 
ing goodg,. in. ing 
tma defences, 1, T 4 - plat 
— COPIES: whereas the poinding was 


— 


— 


urin goods wore goin 
- F 


— * Michaelmas, and the — — | 
ecuted upon the 28th,., when ſome; of the neigh- 
urs had ſtricken n, but the purſuer had nar 
till; the Lords; That the poinding was not in 
abouring time, ne were of the country-had begun de 
Harc. , (Shulxie) March, 1683. Irvine. 
abouring goods being res on the 15th of June, 
hen all the labouring of the nei | 

e ee. gi Lords 


Apps 


ry kay ive the gone ner. ry but, in the x 
0 hat ſeeing the purſuer of the 
ided his labouring that year, it was 2 fade, tho! he 
as ſomewhat later than the nei abont him; 
ſpecially, conſidering it was proved there were ſtacks 
the yard, and corn in the barn, which, if poinded, 
night have ſatisfied the debt, without poinding the la- 
dur ing goods. CO os Forb. ee June, 1712. 


mot. : 
yore * my ing in labouring time, extend- 
EE EEK 
— — ne coal. "Ballas, (Poinding }- wy *. 
77 ants tes Tue) «pa, eint. 
8 A cannot be 
- there are any . e 
N ta. _ 13. non 1 rs 
NO WITHSTANDING of. a 


| | to the — . 
ore the act of pom. 22 
oods are com- 


mk — — 


r F 
1 a3. Teb. 26a. „ e . 


. POINDING. | | 
e nn my perſons poind- — Se ret 
Competti | 3 by cating. threſhing, ps n 
etwixt during, is preferable, tho” — 'Other | 
poinders. . firſt Rn Hare. (Feindimg! 
1418684. Hays. the eontrary — 
June, 1727. ier. we "_ nn n. L 
15698. Catheart. HT e 
A MAN having winded cattle, and nployed Mr 
in bis own uſe and work, d not 
Foinding bre- them in a poind-fold,. or ſome 
8 manu. where they might have fodder 20d 
EEE. 28 eure weer r Nr | 
13. Feb. 1676. A — Mi 
5 A FOINDING : bo proceed upon a charge- for f 
ment, that is more than year and day before the po 
ng. Remark. Decil. p. 239. 7. Nov. 1750. Ander 
ML en pr Rn | 
2 . Le - ys; : 
| Ho unwarrantably a indi — 
able or ws __ or 9 Ne ph 


 Poinding the Gro ang 


"LANDS being wadſet, and the by 1 
; granted a backtack- to the rev | 
9 en- and raiſed a fummons for the backt# TE 
noi poind his duty, concluding” alſo à poindivg of 
run Haun. ound. for the time to dome; 
1 refuſed to/ſaſtain this gone 
on, becauſe the purſuer, being infeſt in the prope} 
25 he could not crave his ou gromd to be poind 
for an Dr to him out of the lands, lands,” Dur. Spd 

oy d Feb. 1632. — - 

1 e dun 

fer des ſo hong a Kere ves, 
. whoſe inſtance ſentence was obtall 
„ ed, altho? the beritor ſhould 45 
ſt the the. property be transferred. Di 
Hope, (Finding ) uit. June, 161 
EKeir. A decreet of polading 
ground, is chiefly. directed againſt the 
and W only * the poſſe wi me 


POIN C 
refore may be put to execution againſt the ſame, in 
zoſe hands ſoever it in qairy'be, without neceſſity of tak- 
g a new decreet againff che preſent poſſeſſors, that 
e moyeable goods eherein or the ground-right there- 
| may be appriſed. Dur. 21. Nov. 1628. n 
air, 26. Jane, 1662. "Adamſon. 26. 5 
THE ttt 36. parl. t 469, relates only to 9h 
on moveable debts, and not to poind- 1 
g of the ground, which the Lords n ar . 
nd did affect the ground, and all the tended a | hd 
ds thereon, until all bygones o ing tenants i 
the poinder be fatixfied, and that with- 
t regard whether the tenant be 1 in atrear to his ma- 
r, or not. Dur. 1x, July, 1623.” Ednam. In a 
aces of poinding the ground, the purſuer i, hot ob- 
ed to 5 — rents. "The decerniture goes in ge- 
ral, only in executioue; and he muſt take care to poind 
no more than bygdnes and {the current term. tair, 
Feb. 1574. Pitfoddels. See Goſ. 14. July, 16 76. 
0 rie Fotheringham: Which Points, as if the poinding 
the ground conld only proceed from bygones, an 
at 2 tenant cannot be diſtreſſed for more than, he is, 
facto, due to his maſter at the time of the poinding. 
A TENANT. within burgh cannot be further di- 
ſed, upon à poinding the ground, than a tenant of 
d. Stair, 6. Feb. 1679. Collet,  . ee 
THE Lords found, that an annualrenter cannot bend 
ras compriſed by another party for 
bt, and therefore ſuſtamed the ſum- If inveſta er 
ons for wron gous intromiiffion.” Hope, illata can be 
F oinding ef the ' ground) 28. Ear wi Pointed f 
522. And yet be remarks, 
e Lords had formerly found in 2 calf, (Paerſen), 
hat the annualrenter might” poind whatſoever 
ere ſound on the lands,  altho* the ſame 'belong ged to 
rangers, and hot to the Heritor and beant- And 
found afterwards, and that nveffa & illgta, belonging 
ſtrangers, might be poinded. Dur. 17, July, ' 10a 2 | 
daam.— But according to our preſent practice, no- 
ing can. be poinded but the proper goods of the tran. 
3 => 1679. Colle. th for . 
of poinding of che a t N 
me. yp Lee Dre * terms, fo - 


(EE 


POLICE. 


' BLACKSMITH who had his A in . ſeep 
ſtory of a houſe, tho' yaulted, was a ene 
remove, at the inſtance of the neighbouring he ritor, x 
a dangerous nuiſance. Fac. Col. v. I. p. 303. 20. Jun 
1756. Kinloch. 

IN burghs one may build as near, the march wk 
pleaſes, providing no- 1 falls upon his neig 
Fac. Col. v. II. p. 418. 8. July, 1760. Clark. 

- A HOUSE of office is. no nuiſance.  // | 

NO building can be erected upon the public | reel 

of a. town. Fac. Col. * Nis. K. 18 17% 


Maghirares, of. * 243 1 e a 
/ nt; | 25 3 itor 
7 0 0 R. 


A "20 ann» anc 
ou D a the kirk ſein 1 * ſole ri 
keeping mort - cloths, and letting them out for hi 
within the pariſh, for the "uſe of the poor; and nag 
others are entitled to hire out mort-cloths, or to le 
them. Fac. Col. v. I. p. 31 3. 10. Avg. 1756. 15 
niſter and Seſſion of Kippen. 1 
VV. B. The ſame Kae Was ren in the . 
1718, between the kirk ſeſſion and ttades of Kikrid 


2 


# 


ning, but prejudice to private rſons to uſe'n t-clotk Bo 
belonging to themſelves. big. n i | 
ENANCE. o jo erden 6 th _-. 
riſh of Hen birth, "tho' they may haye reſided / in a bp 


ther pariſh for more than three years. Fac. Col. v. 4 
p. Lack 3. March, 1 757. N Seffion EST W 
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WHAT are . r articles of aiſurge in he 

ſeffion's aa ** 5 
PRESCRIPTION 


6 * * — 
** OY 1 * * 


K 007 . 
To . 7+ 5 a 


PRESORIPTION. 


Ber 


Negative Preſcription of forey 1 


N heritor 3 
his teinds, . _ i * 8 
þ denude nt ounded in 
d — — Ur Ayres to intromit diſuſe and 
ith his own teinds, until he ſhould get. derelidiies. 
n heritable tight, paying in the interim 
e annualrent of the price to the titular; and the he- 
tor accordingly having continued in poſſeſſion of his 
n teinds above forty years, in a proceſs at the in- 
ance of the titular tor bygone teind-duties, the ſaid 
creet bein ed, was found not preſcribed u 
fendo, in reſpect that the beritor had taken the bene- 
of the decreet, and followed out the ſame, by intro- 
itting with the 'teinds in . Kerb. 7: June, 
— Cardroſs. 3 
IN a ranking and ſale of the. lands of Pitcalzean, 
e ſubject in competition was an ap- 
iſing of theſe lands, led by Campbell Nature * 
Boghole 1675, of which there were effect thereof. 
o conyeyances, one. voluntary from 725 
ghole to Auchloſſin, 1680, the other by an adindica- 
on at the inſtance of Campbell of Calder, Nee the 
ir of Boghole, 1 700. The voluntary right 
dently preferable, it was objected by hy 595 4 
e, Who had done diligence upon Boghole's a —— 
hereby it was ſaved from the ve preſer 
hat his competitor's right was fallen nen ene 0,.no 
ment having been taken u it — it was grant - 
It was anſwered,” This obj is competent to 
y real creditor. upon the eſtate of Pitcalzean, w 5 
reſt As would be to have s app cut 
wn, but not to one * | under 
phole's 3 —2 | 


— 


158 PRESCRIPTION. 
ſubſiſt, it muſt ſubſiſt in his perſon who has the « 
right to the ſame. Replied, Prefcription is no otls 
than a perſonal exception; it is not a real exrinttig 
like payment, to reduce the debt; and therefore, thi 
the voluntary aſſignee be excluded, becauſe of his 1 

gligence, the po. ich may well ſubſiſt to de take 
up by any perſon who can connect a title to it. Ti 

Lordsfound the conveyance of the appr iſmg by 
hole to Auchloſſin preſcribed non utendo. 8 Na 
1728. Fraſer. An obligation in 2 contract of n 
riage to pay a certain ſum not inſiſted on within 
years, found preſcribed,” tho” the contract itſelf 1 7 
laved from preſcription by the diligence of other pa 
ties who had an intereſt therein. Dur. 27. Nov, 169 
Lauder A bond being ſuppoſed to be preſcribe 75 

and the purſuer — That the preſcription d 
not take away the debt, but that he might prove ith 
be ſtill reſting owing by the defender s oath ; the Lal 
found, That after torty years preſcription, the deg 

der was not obliged to give his oath whether it was 

reſting owing ; and — he ſhould: confeſs it, yet ij 
he was not in foro humane liable ſor the debt, hte 

he might be in fore poli & ee u % * b 
1703. Napier. | 

* FOUND, Tir before the. at 16770 heritable tit 
14s 1 1 not preſeribe, notwithſtanding i 

MF 146. act 28. parl. 1469, which mentions 

; ; obligarioms.. Col. Feb. 1588. Catbcal 
MTU contracts ſuffer the negative preſcri pi ene 
aus well as ſimple obligations. Dur. 27. Nov, 1% em 

Lauder.) N. 1 Was once + maj e 


8 i > 
4 1 


| | Dur. * 2 — — 55 = . Aenne 6 
THE heir's privile challenging 
death boch deeds — the negative —.— egal 
; 18, March, £ deck Marcays. ms boſs os tl 


. $475: : 
— * * - 
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PRESCRIPTIONS 1255 
W IN a declarator of the property of-lands,. the 1 = 
ers, who bad been above forty years | 


. 


eſſion, without offering 8 Kigles ef pros 
. objected to the purſners the | perty; /ufer - 
gative preſcription. The anſwer was, not the nega- 
hat where a complete right of proper - five ee 
is once eſtabliſhed, ſuch right muſt ſor | 
er remain, unleſs where 3 81 
conveyances legal or conventional, or: unleſs —_—_ 
equired — a third party, in virtue of the adi 16 17, by 
e poſitive preſcription, which holds 4 fortiori im this 
aſe, the d 3 ——— no ſort of title. 
he Lords repe — of negative pre · 
ription, in 1 of the bearing, that the 
efenders had produced no title. 24 Dee. I Beg. 1738. Preſs 
ptery of Perth. But this does not hold in a liferent- 
ight of property, which: being of the nature of a bur - 
en upon the fee, may be ſopite or extinguiſned; and 
herefore, a liferentrix by locality; having taken no do- 
ment upon her rightfor the ſpace of farey years, her 
ight of liferent, and her claim thereupon, ; were found 
reſcribed. Forb. 6. July, 8 Ste wart. 
IN a declarator of non- entry, the ſuperior, for his 
ile, produced a charter under the green 
al, dated 1648, with a precep̃t of; Fes aer 
he chancery the fame year, but without | Rn 
ny infeftment- tilt the year 171% ween 
he purſuer eſtabliſhed a night to the ſaid precepe by 4 
deneral ſervice, and therenpon inſeſt himſelf, by virtue 
f the — parliament 169 693, giving force to precepts 
f ſaline a _— i and Teceiver's death. It 
as objected this title, That the precept Was 
allen non ute ———— preſcription ; and 
alwered, That it being mer it for the obtain 
r of a precept —ů 9 2 thereon or not, pre- 
=_ —_ which was e ' 4 July 
7l . 11 3 491 
AD NATIO. tee may be re- 
oked at any time, and ſuffers not the ive: pre- 
cription. Fount. 1 5. Ian. 1697 T 2 
TO free one and his lands ithe juriſdjttion, of = | 
egality, it was found ſufficient that he had been free 
or the ſpace of forty yeun never 9 been enrol- 
led 


— 


1 


Fen > » Gon.» Foe © 


0 PRESCRIPTION. 


| gative preſcription - zan wtendo took place. For 


ſuetude, not being exerced by any one act of juriſdid 


x00 years, yet that being ret mer ficultatii, it coil 


| obliged bimſelF- to alluw the ſame at compting ; it wa 


not found upon till he be purſued, , are perpetus ad exth 
 piendum, and cannot 
an Forb. 24. Jpne, 1712. Sinclair. 


8 ad ſence Wan laid, That the — 

8 eee ſunt Fraudulently elicited by an interdifa 

Laer any onerous cauſe. It was: anſwered: 
5 


ly competent, 
| ien, Replied, 7b he exceptia deli never preſeribes 


4733. Home. 


led or cited .before the bailie, but ſtill by the hg 
Stair, . 23. Nov. 1671. Rolland — The Lords oyet 
ruled the plea, That the exerciſe of the power of n 
pleading, Was mere facultatir; and found that the ug 


29. Jan. 17272. - Juſtices of Peace of the ſhire. of A | 
A right of conſtabulary, which had been long in e. 


on for many more than forty years; was found to fal 
3 e preſeription, and that * was: net 
mere facultatis, " 7. Dec. 1731. Dun. 
POWER being given to a party, wholo lends. wen 
thirled, to build a mill on his own ground; je wi 
found, That tho' he had not built any for upwards ro 


not preſcribe. Fount. Forb. 1 4. March, 1 70 J. Bimerſdd 
Jen action of COTS and 8 the defend 
two receipts, 

Diſcharges. 2 the — acknowledged the re 
- ceipt» of money from the defender, u 


rephed for the purſuer, The receipts were preſcribed 
It was anſwered, That diſcharges or receipts affording 
ground of defence only, and which the receiver cu 


cribe, which was Gangs 


IN a fil ug a bond fed from the negutive peo 
ſcription by - interruptions, +; this de 


r 51 - from the perſon interdicted, a 


ale! Tha: h challenge of frat, former 
is now cut-off by pre 


Temporanea funt perpetua ad excipiendim 
The prefeription” was nie 17. Ju pre 


IN e e adjudication,» upon which pal 
ſeffion had been obtained and cont? 

Intrinſic objec- -nued above forty: years, tho not with; 
en Lg 7”, out: — upon this wy 


PR ESC AIT TION. 5 1 
hat tflo it was a total adjudication; - % 
fifth part more - was adjudged. fars. .4.-; 
which is only che gn: . « with of attien or- 
qjudications; negative crip- aps Mk 
= being du it was anſwered, - fer pact > {EI 
Tbere is a difference ; betwixt intrin- FOIL 07, 185 oh 
ic nullities, 'and-objections that are e „ ing 
to grounds of reduction. Thefe Jaſt: — the dili- 
ence to be valid in itſelf and eſſectual, till it be ta- 
ten out of the way by a * cn reducing and. an- 
ulling the ſame; in which eaſe, the objoction muſt be 
ven ade within ſorty years, otherwiſe the right of chal-- 
WW: oc is cut off by preſcription. ; whereas, the former 
roceed on the ſuppoſition, that the. diligence. in null 
ind void; and à reduction upon that ground does not 
ſae anal, but declares that it was null and void from the 
deginning; and a matter af fact may be declared at 
any diſtance of time. The ords-repellied 55 en. 
we preſcription.- 25. July, 1788. 225 Ainſlie. - - 

A bROPRIETOR cf two. adjacent: 4enements fold: 
he one, granting'thepurcliaſer-a;ſgr-: : 11/11) 13> L 
itude of paſturage upon the other tene- Negative pre-- . 
nent; but having thereaſter feued out {cription- of - 
his other tenement, the ſaid ſervitude e 1 
f paſtur age was mentioned in the din 
poſition, . and excepted out aer ei ec By 
vhich it came, that this ſervitude as ingroſſed in tbe 
ights of botli dominant and ſer vient tene ments. The 
rohr ietor of the'dominantitenement: having neglected 
o uſe this ſervitude for ſurty y ' 
red, If it fell dy the neg 
ould not fall, Was | 
Io, That in feuing out the ſecond. — energy it = 
hoved to be the ſame;; whether the ſuperior! reſe 

he paſturage in ſavor of himſe}f, or of the —— 
f the firſt tenement) thut in the one enſe it is a branch 
f the ſuperierityy prog ea HA the negative 
reſcription that the right of ft rity! itſe lf in 
he other, it is a branch of 2 prepertx, 


oVeh 

n 

* 
U 


Ay 
1 ded 


5c 
vi. 


TSESS5 5 


= ES ERRST2. 


. th rear there}. An- 
. brreg! 


of hich muſt preſerve: it equally the ve pre- 
th cription. . 240; The. ſervitade being; eſtabliſhed in ibat 
- ight the vaſſal has rorhis -tands,'-he can preſcribe no 
a 


ſwered to the 1% There is a wide difference Beru 


—— — — —L— — 1 
* — £ < WT 2 


ſd ſubſiſt again; thereby it is, that a real ſervitude 


can acquire by preſcription, more than his title carria 
him to; but it will not ſave from the negative pre. 


upon this footing,” that every year's penſion wt à ſeps- 


it expedient-thav'the purfuer ſhould reſtricd his: libe] m 


as td tack-duties. Dur. 10. Marci, 1629. Zet * 


264 PRESCRIPTION: 


the caſes; a_righv to paſturage, reſerved by a ſuperi 
er, is conſidered in law as a reſervation of the Proper 
ty, pro tanto, which therefore cannot be diſcharged, nu 
fall non utendo; but where the ſervitude is refer 
in favor of a third party, as in the preſent” caſe, -j 
* indeed an acceſſory of his property, but by 
no means à part or branch of it. "Tis an acceſſia 
without which the property once ſubſiſted, ind it may 


may be diſcharged, and of courſe may fall by the ne. 
—.— preſcription.. To the 2d, anſwered, The rt. 
ervation of a right in an infeftment. will ſupport the 


right againſt. the poſitive preſoription,. becauſe no ma 


{cription, which is founded upon the negligence of the 
perlon to whom the reſerved riglit Ib 
Lords ſuſtained the defence. of prolcriptiogs. 7 r 


7725. Graham. ers 


IN a fait. upon-a bynd of penſion. granted to an ade 


7 cate, Where the bond: had lien over abovs tail 
9 


ann. forty years without any thing done uput 
Feſtations. it, eo ee the bygone- penſions: Falling 40 

within the years of preſcription,. wen 
accerned to be paid to the ereditor's repreſentative;; on 


rate obligation, and run a different. courſe. of, Free 
tion. July, 1730. Lockhart. 45 
* FEU-DUTY being ſued for; ww forty: yeary 
the Lords found, That this being à debt 


ne owing- by the deſender' s own» charters 
duties. bo could not propone 1 againſt oy 
„ tms fame; but their Lordſhips t 683 


ſo many years paſt; as might be within the forty lab 
ee r 15. Dec. 12628. Garntully.4—The' like 


1 WO Glaſgow. mon. * N eee 10. 

1629: Stewart 44H 2 
LEINDS, ſuffer . nogatbre-p preſoription. Si 
7. Feb. 1666. anon. ee _ 


4 


Laß . won. Erierland,. 8 


Wilt! 
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PRESCRIPTION. 1263 
THE Lords found, That vicarage of lint, hemp, 
ilk, Cc. does totally preſcribe en uten- 
» for 5 years, which they alſo found Vicarage. 
ith reſpect to all ſpecies, except calves,', 4 
ambs and wool, which commonly pay vicarage in all 
laces. And as to theſe they found, That ceflation of 
2ayment liberated:only for all years above forty. Fount.. 
4. July, 1678: Grant. The like. Newbyth, 
4. June, 1666. Bennet——Vicarage-teind. is local 
nd conſuetudinary, and ſome - heritors were freed 
om the vicarage of geeſe, grice, lint-and bay, which 
hey had not paid for the ſpace of forty. years, tho! it 
as alledged. by the purſuer, That he and his predeceſ- 
rs had been in uſe of receiving all the viearage libelled, . 
om ſome of the pariſhioners; and this being a bene- 
ce, inte rruption of a part preſar ved the Whole. Stair, 
of. Dirl. 28. Nov. 26 76. Shiel- Stair, 7: July, 
677. Parſon of Preſtonhaugh It was found rele- 
ant, in a proceſs ſur the teind af fiſh,: that the defen- 
ers lad been in immemorial poſſeſſion of the place in 
veſtion, of cod and ling, free from p les ny telnd. 
tair, 24. Nov. 1665. * of the iſles. : 
IN an action for abſtracted multures, founded: on a 
ir lage, conſtitured by the purſuers chan 
r, the deſender — alledged preſer ip- Thirlage: 
on of freedom from the mill, 1 3 | 
er replied on interruption; it appeared, ation 
ing led, That the defender, for. the ſpace of. ſorty 
ears and upwards,. had: gone very frequently, without 
ing quarrelled hy- the purſuer, to any mill he pleaſ- 
d, and ſometimes, but ſeldom, to that to which he 
25 thirled z. the Lords ſaund preſcription of freedom 
oved for the defender. Hare. (Multures), 4. March, 
685. Tarſappie But in the like caſe, the defen- 
ers having been in De continually ſince the date of 
e. aſtriction, till within three or four years: before 
e ſuit, of coming. and grinding corns at the mill, the 
| — * — fund to be laſt . ee th; me 
enders offered to . ear the 
ſtriction, they did grin Ed more fre- 
ntly- than at the — mill. Dur. 20. Dec. 


Din 


ee 


AT, ald anden 9 988 Annen 


\ creſteatis 


2 


532, Hamilton In a. declaratar. of, — * off - 


. pas AI TI ON. 


_ thirlage, having brought nd corns of that kind' to th 


the aſtriction being eſtabliſhed in the defender”s chat 


creſcentia omnium berrarum; it was: alledged ſor the 
defender, That the purſuer muſt prove poſitive, . tha 
for the ſpace of torty years, regularly and Yarn 
bear was ſold without any«mulure exacted, and 1 
barely negative, that the multure of any. bear ſold e 


not exacted, ſeeing the thir lage was eonſtitutei en oN 
altho' ſuch a negative probation would be ſufficient y 
binder, or take off, 4 conſtitution of thir lage by | 


ſeription. The Lords, ſeeing the probation, as to the 
immunity, was only negative, aſſoikied. from the de 
clarator. Harc. IMultures] 13. June, 1688. Feuer 
of Gaitmilk. A ſuperior, whoſe vaſſals in thei 
charters, were thirled to his mill by a -thirlage > 
omnia grana creſcentia, having inſiſted in a precely a 
abſtracted moltures; the vaffals pleaded, as to they 
bear, that they had proſer ibed an immunity from the 


ſuperior's mill, nor paid any fort of duty therefor 
during the ſpace of forty years. It was anſwered, Thit 


ters, they could perceive no right or immunity c 
trary to the tenor erst n was Gtaiel 
25. July, 1727. MLeod. W EY asg f 
A BURGH of regality, that had been in immeme 
irrial cuſtom of paying their ceſb out of th ſect 
Gift. common good, without burdening the ir vine 
als; but now being in à decaying: condi 
on, and preyailing with the commiſſioners: of ſupply u ot 


make a caſt and iubdiviſion on the i feuers ; in a des F 


rator of exemption-at-the inſtanee of the ſaid ſevery 
the Lords found the towns ivaſſals liable to relieve then 


of part of the eeſo in tim coming. -Forb, 0. Foun 54 


wes July,” N Wert of Fainey. wv! 671 94 147 SEEN 
1 FTC Lg 5 a t W. 

Side re ene 1M 

- ene Hecker of fo forty Years. 


2 * „5 ; 
"x 7 W, A 


* 


vouxm, e eee e granted: pol 

5 a a precepty. which precept. was: nproven urg 
0 1500; was reducible, notwithſtanding: the: intel 

6. 218. mont Was clothed with forty poſſeſl⸗ 

on; and the Leeds Grunt 


2 E 


cepgonght; A a and:that:the. aft a of pr Se 
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Went 1594, cap- 218, anent the production of procu- 
m atories and precepts, could not be extended to this: 
the ue. Hope, ESafine) 13: Feb. 161 f. 1 Drumlanrig. 

By analogy of this ftatute, a decreet at an aſſig -. 
ee's. inſtance, with a. compriſing and infeftment fol- 
wing upon it, being ſought to be reduced for want of 
he aflignation; the Lords, in reſpect that the appriſ- 
r had been in poſſeſſion for forty-eight years, with 

interruption, found no neceſſity to produce the aſſig · 
tion. Dur. 4. Feb. 1630. Kinghorn.1 => 


_—_ 
— 
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What Subjects may be carried by the 
poſitive Preſcription ? .. | 
IT was found, That a ſervitude, even upon the 
Ling's property, or even the proper- „ 
ils . acquired by preſerip- King's property. 
ion, it not being annexed propertxg. 
fount. Harc. (Servitudes). 19. Feb. 1686. King's Ad- 
ſocate. The teinds of a certain pariſh be ing annex> 
d to the chapel- royal, and yet, thereafter, poſſeſſed 
or the ſpace of forty years by the miniſters of that 
ariſh, the paſſeſſion, ' tho“ joined with the title, guod 
lecimeæ debentur parocho, not found relevant to take the 
einds from the chapel-royal, in reſpect of the act of 
parliament, providing that the King's intereſt ſhall 
ot be prejudged by the neglect of bis officers. Stair, 
Feb. 16 11 Üôwpt — ͥ Q 7 nth 
THE town of Hamilton was erected into a royal 
* 1 by a charter from Queen Mar, 
548, giving them power to chuſe their Ae of 
vn 1 Cc, This charter, as 4 Lerd of re 
t would ſeem, haying been neglected, gality. 
he town afterwards, in the year” 16 ĩᷣͤ 
ccepted of a charter from the family of Hamilton, 
recting it into a burgh of regality, with a power to 
ie Duke of Hamilton. to: create magiſtrates,” admit 
purgeſſes, &c. as in other ſuch burghs;: in conſequence 
which, the family of Hamilton continued to exereiſe 
be privileges and powers of Lords of regality, up- 
vards of forty years, till a declarator of their, privi- 
Ses, as a royal burgh, was railed, and inſiſted in K 


4 %* 


— 


on > aw -< — = — 
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166 PRESCRIPTION? + | 
the town; and they pleaded, That the n off 
. burgh, as being furir publici, can neither be 
. . prese Sp pofitive preſcription ; the Lot 

| Maine ption in favor of the Duke, ay 1 
| che way and ente of * 45 ED anf 
| town council of che k gh, F 172 iſtretch 
TIN DS belbigitie to 2 e "me * 
71 th quently exfra commertiten before the 4 
 longingtga.. 1693, Whether ſuch could be carried h 
7 fn e ko ſitive von erg debated, but ng 
W 7 ally « determined. Der. 1 7291. ichn 


0" pry 
What Title requiſite in che | poſiin Nie 
| eſeription? 8 * a 


oa; 


A SASINE without” a warrant, not being 22 


cee u . 
Til: requiſite | conſlat,” is no title of pr tion. * 
1⸗⁰ reer, "$a 40 1679. Fra why, — a 
of la land.” © curatory of reſignation, with a falide vor: 
= "* ative thereto, was found 7 ſufficient mein 


n 


1 * ys 


for elcription tho” the x was Wan Fou heſ. 
107 e, 123 Heriot', Holpieat N24 at 
. W the poſitive preſcri founded upon eh 88 i 
TY * ſion of heirs, it is ſufficient to odu yp 
| Tile requiſt neked fafine, withour either the rec 


* heirs. of clare conſtat, or Tetours, upon whict = 
"5 C2» IP are fourided!” Stair, Gf. 75. Eno 
5 71. Arg vie In 4 competition about the Proper 
ty of a land eſtate; one of the parties founded upon tht | 
5 preſeription, and produced inſtruments of fam f 7“! 
n the perſon of his author, and his predeceſſor, ftan® 
| jos foge ther for the” ſpace of forty years, proceeding 
. 5 e precepts of ela conſtat ; it was objected, wa e 
5 d to one of the inſtruments of ſaſme, taken in tie 
| 11 6, That it was null, the ſuperior who granted thi 
precept of c/are conſtat, being at the time cad, *whid 
was offered to be proved, whereby the precept hy 
and conſequently his faline could be no foĩmdation — * 
poſitive preſcription, In anſwer, it was admitted, I 
* the ſaline, upon 9 the T is Foundch 
wen 


\ 


PRESCRIPTION. 467 


7 


produce to ſup his. preſcri 
f the ſtatute r 
itle, other than that of ieee. 5 FO gal, 


cription. 9. Nov. 1739. Purdie,—But.it was found, 
hat the ſaſine of an A Who did not himſelf poſſeſs 

he whole ſpace of forty . years, never being renewed 

n his ſucceſſurs, who all of them continued to, ofſeſs as 

apparent heirs, was no ſufficient title. ſor preſcription. 
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extends to patronages, in ſo far as they may be acquire 
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and alligne es. The Lords found there was no 8 
to alter, ir being mentioned in thaf backbend, that fd 
— cit Was in ex:det. e eas 2 


* . * 2 * 
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1665. Steir, 4 iu" 


bearing a power 
diſponee; it Was 
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conſidered it as valid, notwithſtanding the = ele 


g tion thereof, except as'to'a 
he A ee art Was to fu 


TS.” Tis RS | i 
nn 


4 TACKSMAN. having, at the Ihe f his tack, paid f 0 
up his whole rent, did thereafter" intent an 

| That articles © -againft the ſetter, ſur the public me 
claimed ee burdens. paid by him during the curren- Pr. 
been — 2 of his pr and vhich the ſetter was in 
ed. er bound to relieve him of, and produced Hz 
Cleared. the receipts of the pub is." In th . 

| c © caſe it was preſumed; chat theſe receips bal 
were compted upon and allowed in the rent, we tn be 
ſpecified in any of the diſtharges granted to the "tack WM thi 
3 -anleſs the tac would inſtru 'by Bl © 
writ, or the ſetter's that theſe receipts were nit ftr 
allowed. Stair, 2. Dec. 1664. Veiteh. A redet Pre 
having granted a bond for 2 f e his debtor, vpe 
will not infer. a preſumption that the former debt wu be 
compred! upon dn taken ray... Hadd. 26. Jan. 1671. 
Carnowa.——One ' Who was creditor in un gcbenpt, 
haytngi granted bnd r his debtor for L grouter fert 90 
it was — a pr that >the actompt was 0 


granting the bande ernte "yas bot bat 
found, unleſs the bond bore to be after oom nd Co 


. 


n — 17% June, 16653. —. 10 
| at a d, bearing borrowed money, granted f 
by a writer or agent to his conſtituent, does not iner wh 
that the agent has got payment of all his ne: con 


compts : only he was ordained to depone; that the a r 


compt was {till re Gl. 1 4. Dec. 167. Somer- u 
vell.— An : r having got from his debtor a bond Th 
for the preciſe: ſum in the compriſing, "the defeuce, . 

5 that-it muſt be preſumed to have been given in ſariabe- = 
tion, was "repelled. / Fount. 24. July, 2678. Ard. 

| blaic. Th! of lands, who ſtood" "debtor tv ple. 


tue lter, by. bond, for che price, having, by the fell e 
5 ee Nd 0 i Wr woi 


P 


— 


PRESUMPTION. _- . 7 
chaſe, and taken / receipts- of the money is 
"ot from the ſeller, and: afterwards having got f 
from the ſeller himſelf a diſcharg e ſum; 
but having proved by witneſſes, he actually paid 
money, 1 ——— lien of their 
receipts; Lords found, That theſe receipts produ- 
ced by him at diſcuſſing a ſuſpenſion of a charge on the 
bond, were not in the: caſe of the 25. act, parl. 1696, _ 
touching truſt, nor preſumed to have been included in 
the diſcharge granted by the charger to the ſuſpender: 
and therefore allowed them as ſeparate articles of pay- 
ment of the debt in the bond; unleſs the c "could 
prove, by the ſuſpender's oath, that they were included | 
in the ſaid diſcharge. Forbes's MS. 10. Dec. 1713. 
Halyburton,——The balance of a firſt accompt. be- 
tween-merchants, being carried to'the ſecond, and the 
balance of the ſecond to a third accompt, and that third, 
being ſigned by.. both parties; the Lords found, That 
this did fit — not only tliat third accompt, but 
the two former ones, and that it was preſumed the in- 
ſtructions were given up by the compter, unleſs it was 
proved by writ or oath, That the accompts were fitted 
upon truſt, or that, notwithſtanding the fitting them, 
the inſtructions. were left "_ er. oe me 
3 1684. Seton. 3 be $008 5s 4 | 
HE liberation founded an 
S is — [i 
ptive, admitting *contrary r 
bation. Stalr, 10. Feb. A 69. I : aer * 
Cockburn. % mar K 
IT was found, That the apoch rium annorum is a f 
cient diſcharge of all bygones, even | | 
where ſome of theſe by es were dog 57 bows 1 
conſtituted by writ. N. B. "The where 4 ſepardte. * 
writ here, was not + bond for s li dirument i ten 
quid ſum of money, but a note only, For the rent | 
whereby the debtor became bound, | 
To make juſt compt, reckoning; and piyintne "I 
* his bygone feu and teind-duties,” and of what he was 
* reſting thereof ſince his laſt diſcharge; tho it was 
pled, That this no difference, becauſe, if ever 
theſe bygones had been compted upon, the ſaid note 4 
would kave been given up to W 19. hh 3 4 
6 - I 1 28. 9 
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ee years We. 
ipts . e u which, « 


Dances ome lima] thing of that year; were tf 
ſufficient to infer- this preſumption,” tho? the balang! 1 
es Dur- 1 1 169 
85 TENANT referring tina in 
ö cute terms e 708 
. 400. The, «+ | t 
| * writ... * {4 = 
| - three. b term. 
Kennedy. To found this p 
and it is not ſalficiene 2 1 the A der ia” ing U 
refer the payment to the purkuer's/oath, for then, be * 
33 e wot eg yan. by 


„ 8 7 „ 5 PERSON. ed br we n . 
4 $to, xt „ many yea upon it 
e SS 2 4 
- kind with theft con- was . not 1 elide any other 
tained in the diſ: graſſums or duties of the lands that 
charger. \ © © , Were expreſsly contained jy tlie di 


| add. 16. foly;r605. Err 
| THREE cor Garg key x] phe 


| S oy . 
bio, Where the Is to the father and one to t 
Adiſobar ges are 2 
not all grained . 
Q | 5 0 fo. the 
{© BE; , 12 


PRESY u PTTON. | 
7 2 jall -bygones that | 


2 


ro of Sheen being | 
i by the. fon; 8 — 


precedings were F 
aid, — — edge of the father's dif 
charges was qualified; and, before anſwer, ordained 
fv ln and is-Jve dur o de examined, if they'ſawy 
ar knew of ahead e e diſcharges „Den 8. Dee. 
1699, Cray. ent 

TENANTS e merchants receins 6 for ae | 
conſecutive ';years- farms, delivered 
py. order of their maſter, does not im 
port a diſcharge. of a decrae.for. the 
ents of preceding 5-5 


23. = 8 1 F 


* 26. March, 1636. Maſter * Cor - 
„ borphin.— diſcharge granted by | 
61 ue, who, as factor or chamberlain t20-. made payee? 


a baron, was in uſe to receive all the 
Juties of the barony, found ſufficient 0 aluilels: the 
euer who paid his duty to him. Hadd. 14. Feb. 1612. 
Nedderburn— The D Stair, 27. 1 * 5 
1667. Pre —1 at the inſtance of a 
perſon of 2 a tenant, the Lords r 
hat three quality 48s diſcharges, —— <A. the cham- 
erlain, did not liherate the tenants from e al 
Fears, but only from the years mentioned in * | 
barges, the perſon' of quality, being ſequeſtered for 
i palens ene * Feb. d 
r cha A 
THA E-&.nopſrantive dne ee, W 
ound ſufficient to, aſſoilzie à vaſ -. cutive ſaſines libe- 
lin a proceſs of nonentty. Bal. rates from cel 
| ang * Mar ys 3664. nonemtries. 2 
th ington. n 


2.8 


1 ears @harges of any of 

4 | Kings ſervants. f — the 252 

: lumption,; That all es were 
aid. Hadd. 2, Feb. 1 


b10. Melvil. 
Yor, III. „ 


demo, e, word | th id the 

takes wen der of one — rence over. i" 
Mace io in favor of Which he offered to- .. on 
erediters. general diſcharge of that 
210 nua! rent, and everal 


of the ſame year. The creditor 'pleaded"rhe- n 
trium annorum.' He put the caſe, Friar ts — bei 
Inſiſting againft his debtor for ſome old Fetnaine of 
nualrent, and that his three laſt e 
20 him; and he contended, that a ered 
ter founded, who arg from three conſechtive „ 
menta made by the debtor, that all former ſeores ao 
Lleared between them, and that in this raſe eicher ther Cut 
never was ſuper - payment, (the general diſcharge ef 
having come in place of the partial reeeipts) err 
there was, that it has been reckoned upon in ſonic or 
the following diſcharges. -' The defence of porha m 
n — was ſuſtained to the creditor,” "5. rei on 
1729. Reic. 5 £ 
A PARTY 3 Aiſporied his eftate to His 0 


bot, £7 


the ſon's cantract of me Wi" 
| bitorem i kepe in his tilt Jeacdi, "Hh 
repertum, And Lords found, That it Was not to nn 3; 
mo, mow” conſidered as inftrumentum' ld NOT al 


contract. | torem repertum,” being 4 — 
a dent. Dirl. 16. Jan. 1677. 
17 wan bond, with an aſſignatich 
75 favor of a third party, dene 
: 2do, Chirogra - been in the debtor's" hands, after g 
phum in the ereditor's deevaſe : this was found 
principal debt extinction of the bond, r i" 
| er hands., competition of er editors 4 1 0 7 unt 
5 aaflignee: "for it Was e ar de 
| einction, whether the cedent or aſſignee " 
theſe writs to the debtor, and being ofice ange min 
the debtor could not revive rind debt by.delive 
* writs to the aſſignee, in prejudice of his er 
ters. Forb. Weed aro TPO: are 55 a 
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PRESUMPTION” 131 
IN an exhibition of à bond _ againſt, the cautioner . 
therein, the Lords found, That co momen- 15 
4 that he Was ſued as haver, it did libe- -3tio, In the 
rate him, guia inſtrumentum apud debitorem - N ra 
ava! præſumitur f dlutum, the e 
offer ta prove quod dolo. d % 

i poſkdent.. Spot. (Exhibition) 3 bond 
granted to a deceaſed, being amiſſing, and thereafter 
being underſtood to be in the cuſtody, not of the princi- 
al, but of the cautioner, unregiſtred, .and without any 

lignation. thereto; in an exhibition. thereof, the Lords 
aſoilzied the cautioner's beirs;-upon the defence of their 
uring the bond xetires, it being ſupported by a mo- 
norandum on the back of the bond, written by the 
cautioner himſelf, and bear 24 both the time and man- 
er of payment, and a fitted accompt under a third 
party's hand. relative e e dau 3» Feb. 1703. 
Cordon 

A. WOMAN's: own. agent hav bored a furs 
from ber, and bond for it; 
b » m the bond, and — 9dr him 4to, Where 11 8 

r 3 diebtor is doer 
ki e gpm te on the for the creditor. 
IC yn. 12 —— 
rem repertum, Gr., the Lords 2 that he Was 
S ͤ by this ig- 
rant woman, and therefore ordained him, e ne 
mould de pone, td. 1 eondeſcendence who it was 
| at, brought; the to 8 to whom he paid the 
1 deen, 2 were preſent, and in what no 12 with 
other, cen to try ag ap 


- ie er rad; Roan 
U us death the backbond being found - cancelled, among 

s papers, and yet there being an article in his ac-, 
ompt-baok,, bearings That the ſaid ſum, ow de- 
hfting, expences, belonged to the purſuer; a proceſk- 
King raiſed his children, wherein the purſuer - 
wt only founded. on the ſaid article, but on the faid re- 
red backbond, (wh b it was Aledged might hive. 
one in nth deceaſed's * many other vagh aeg. 
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PRESUMPTION: 
that the 2 fully diſcharged 8 
his e ame; bx vg eee ee 
van hin 
— N ſon CS 
5to; e 2 in &-prod 
b 2. e the ſon's ſow/for by 
one Fe. © 8] Tat the- original? bond wa 
e re and in his bande, and few 
en apud dee pen reportam, quod preſiemitar ſuc 
latum, &e, the Lords found, That chi being but 
preſumptive payment, it not take places when 
the bond of corroboration was not: likewiſe pers 
Founte 28. June, 1 70%. Lane 
Fount: 21. Jan. 1 %, Brown > 1s | whe 
A BOND for a certain ſum, laber bed by a 
pal and cautioner, blank in e crow 
| 4 . tors name, being leſt in the hands of 
 linered to be a the debtor; to be i fond | 
 Fundef create. credit to him, as his occaſions; ſh uld re 
| quire, and delifered' by biny-afber 1 
term of payment to his own-oreditoy;-for, ſevuriry 
what 5 owed: hin; nfo: ee, wa 


infa 

of of arid per 25 bor which war alſo in che de böte d | 

and fafine. ' Datr; Forbi 26, Jaw 11 l 

| —— of true ar hat 

it was for the debtor's behook, the Lords refuſed 4 

adminiele; viz. That the apprifing, win the char 

and fafine, were lying —5 the debtor in hiv chureer 
cheft, and fo 3 umed inſtrimentum apm de 

| we. a which ney for die not bd js „ 
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witer; ers in e the Tard 8 That 
a W J jt $86, Lear 


ons and cor 
* ; OT 4 
of her conrad of, marriage: | 
bjected,, That ſhe. had, Toy: TY Theſis 


d her part which ſhe had e 
elf in by the . We. Lords, ri e. 
the purſuer . riage, wo en at 


xefore an{wex,.. ordain 
r. vther- 7 6 Laid 2 


e hy witneiſ un | 

ays, how ihe „Ta 

tba, of the marriage -=y <2 ATA ae 

n the contract :. and tound it. ngt- preſumed, that the: - 

| performed . Stair, 26. July, 

bs. Brotherſtones.——A, e obliged ta- 
. yd wife a N | g payment , 


ſhe herſelf being K 7 contractor, the was- 

—— ave. no right to Any. ren her ad tocher, 
prove. payment. Sit, Gol. 
11. Dec. 164. Calderwood, fl firſt . 47 ex- 


cutor ſuing the Wife and her e huſband for the 
cher; the Lords, in regard the wife was only party 
atractor, for her ſelf, without. any burden taken for 
r, and that the, firſt. marriage Tubliſted It years, 
and, Thag, the. tocher Was preſumed to be, paid or 
huſband, had got as wife's means. 
A N ſum, ſued for. Fale, 21. Dec. 
ome Mareb be. 45 5 
and., 1 . 7 his deceaſed 
ubj 25 8 Was. ler 


legacy leſt ber. T3 
—— eee 2 
paid, gong Wag 


ale to demand 3 7 5 Bs had ICS, 17 . 
0. hopes of. bis being his 


e , and he Was wi g to make oath the 
1 = db kae b. hes . The Lords "<i> 
ned the defence, h ving.. oath actor 2 ; 

e. 7 Dole 


IA Pg ts 4%4 


cf 


_ ber 3 
_ difference between an obligation by: a wem id ber 
contract of marriage, hh te to TRE 
ef tocher, and her being obliged to emer her hiſbuns 
to the poſſeffion of goods and gear, extending; to 2 fin 
named; for, in the firſt caſe, they Seung, That 
parties having lived long together,  aftho" the-wite hui 
got no diſcharge, it was not fufficiept* to prefiidice het 
of her liferent ; but in the other caſe, tha 3 
that ſhe had and gear to' certain rale 5, a4 if 
being offered/to be proved, that they 2 
from her, it was found, Fhat ſhe ou to condeſcent 
and prove that ſhe had goods of ber onto the extent 
A Go . vn 
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Arriba. — 
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CAT reſunp tion of foie 
.» merks' . — being "oft e 8 2 

town connetl in fa vor n advocate, 91 Fe | R 
ment was raiſed againſt" the p | "migiſttatey by kn {child 
repreſentative ; the defence $6 Ayer ray 
cians, hanoraries, are preſumecf to he corſtytely paid} {udc 
neither is * — 7 1 - = | a 


McKenzie: Net 1 53 4 ed rol | 
"x x WVANT; ;, On re — Dim 2 — 
We "A ſeveral” m aner eln 
received ſor n 


being ſubd” | 

ee quitring the fervice; r he mene, {hi 

3 bel = pact ic 
Gs een, eto have a. 

in the mo er to dhe alter fm Une Lab 


FRE aur | 


and no —— can bo naminad ut writ 
er cath of party; tho che — 
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TEST 


his lady's command, — — and me hawin 
paid his ſees; and diſmiſſecd him Without quartel, i 
muſt be preſumed that he made cmpt, which was > 
found eau bim. Stair, 25- Nov. 1651. f 
e Feb. 1790. 
bn is fans being in aſe, by his father's: 
to intromit with 'and uplift ſubjects. be . — 
was ſued; aftar hir father's death, by the 
pe — poor — conrenda 
at he was: "his father's hand that be aQed with. 
out a eommiſſſan in writz- and wh¹ỹ her i 
ted with, he delivered to bis father without z 
ceipt. The Lords refuſed to fultain pc ul: 
priuer would offer to prove reſtin 
ee n e Ft: 


A. 8 
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. continued - ang years: ta aliment:'a: 
"by. s daughter, bern 100046917 ee 41ch 
dis houſe; it. was: prefumed! to be An l.. 
done anime 6 [never having ur patti., 
1 the father do take 2 
„ nor mende | a_ promiſe. of. wit he ln 
payment. - Stam, 27. Ja, 2663. fremd 4 dh. 
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236 PRESUMPTION: 
the entertainer being the boy's uncle. Fount. 1 56 Jas 
1703, Chiſholm.——A. party having taken hs. ſiſter 
ſon from her, when the father) was, abroad i in a voyage, 
and entertained him ſeven years at enſa, Withan 
2 3. the Lords found, That the:paryy 
had right to . payment for the bay t. from 
the father. Forb. 18. Nov. 170 z. Inuer — 
Children who had Dt — — ſettled 
50 them. by their gra r upon the mother's ſide, 
4 occaſionally with him at the time; of, his death, 
and continued. in family with their grandmatber his 
relict or about a year thereafter, whenjithex.xen ? 
— Rr ne The gr —— onemngr chang 

this year's entertainment out children s 
— e reſumption was founded upon by "che hire 
ca their grandangthen;: being, in opul ng. cir | 

| 2 The Lords found no alimens. que. 30. zu-. 4 
_ Wemyls. e ebe a Suech tl 

TH Lords Sund, That where a near re lation 
> conſiderable. time in family with — — | 
are majors, ſo that they may make; bargaing they iow 
tend the one ſhould have a $a other, or the 
other have allowance for aliment ;. if they! ke. no ſuck) 
agreement, neither can the one craue n e, nor the 
other any allowance for alimenting, it being preſumed, 
That the one: did: ſerviae an ; account. of che. | 
— ang women. 
him in tion enen 
uſeful. Dirk. Goſ. 6. June 1575. Rig. 1 of 
TH Lord ſuſtained aliment to . minor within 
' paction,-tho! the minor had a father lining in the 
town, with.whom. the entertainer might validhy 

ed. Bur here tha emtertaingr: was.debyor-to i 5 
minor's father, and ſait was chiefly. urged, That du 
tor non pꝓræſiimitom donar em Fount. Nr ſy 
Wilſn. Found, That a mother might- crave. ellow 
anee fur alimemting her daughter come to years, tha 
without paction, upon this ground, That ſhe was debt 
to her daughter. Hare. (Aliment) Jan. x683., Alcon 
_ "A-MAJOR, even without pactien, Was Found, e 
wor his iment, to a perſan who uſually a 4 10 
woney... Dalr. Bruce, 23. Her- Kö ret. 1 
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ſuing the tute: 
ral years. —.— akbo! Ze gs — 
ears, had nothing; oß his own;- becauſe of a 


liferenter,:thew alive;-yot;: aftoy ber death, ie - 
or having come: tahia nn, action was fiſtained!toithe” | 


the  emertainer; for alÞthe prede 
Minor) ara — 


ceaſed, — — is 
2 pietas mamma had n 
was With entranons heirs.” ä 


N ng.——The- ks ; mar ; 


heir, who was only bis couſin, the Lords 


it was begun in her: minority, and continued till that age 


her father, the. —— — Eng n a com- 


accompts, or any other way, he never ex 
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238, PRESUMPTION: 
A woman Who had a very ſmall jointure, having enter, 

tained her ſon for ſeveral years, and paid his rana 
fee, with the charges of his funerals, he having died a 
minor; in a ſuit at ker aflignee's inſtance agui der font 


ion of entertaining ener ' Fount, 
77. Nov. 169 7. Gourlay. Mien, e wall 
THE delle ene tho without -pattin, 
beſtowed upon. a woman, now 40 years ol; in reſped} 


Fonts Stair, 16. Feb. 1681. ; Spence:: JAN 
Achrbiron in an heritable bond of L- SD See 
ed the ſame to his debtor's daughter in familia with 


petition between the and the: per ſonal cot 
tors of the deceaſed, ſhe — — oa dn ec 
cipal ſum, but alſo, for. her bygone annualrents, which git 
were found due, notwithſtanding of the aliment beſtov- Wi in 
ed upon her by her father in her minority : and; the, for 
maxim, Debitan nou preſienitur donare, was not; Sound. BY ga 
take place, in „imo, That the borid d id not cum Wl tio 
— ada, The pictas paterna. 360, That in h 
un in 
tention to aliment her out of theſe annnalrenta. Feb 
1731. Creditors of Kimmerhame: A4 Father be⸗ 
wary .debtar to his minor children, by upliſting a 
ft to them, his heir — — 
— the annualrents of theſe; years, dur 
ing which the, children; continued in their. father's fam. 
*. being preſumed, that the annualr ent af their own. 
was applied pro tante towards che is alinxut and eds 

guia debitor non praſumitur donare, Stair, 15. Col 
16. Deen 1668. Winram. Goſ. 13. July, 4669. Maxwell. 
A BOND armen tho retained in the fathers 
dada and power during his lift 
Beleg ese found to be taken away by a: poſters 
children or near or proviſion granted to the child. 


| e. b von) rants. | 

ments. j 22 himſelf to inf 
— of ts — by b 
2 HE 
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PRESUMPTION: 2p 


at the time of his deceaſe : the Lords found the bond 
not taken away or implemented by the father's. dif- 
poning other lands to the fon of a much greater extent, 
ſceing the diſpoſition did not beur to be in ſatisfaction 
of the prior bond. Dur. 20. Feb. 1699. Cardroſa. 
IA man' executing a bond to his natural ſon for a 
ſum, but retaining it in his own power, and thereafter 
infeſt ing him in a yearly annualrent, redeemable for the 
very ſame ſum contained in the firſt bond; the Lords 
found, That ſeeing the poſter ior ſecurity (tho redeem- 
ed by the father in his own life: ime) made no mention 
of the former, they both might ſtand together, and 
that the redemption of the poſterior took not away the 
firſt. Dur. 24. July, 1623. Stewart. I teſtator 
having legated a ſum to his ſiſter, and burdened his ex- 
ecutor therewith; and having, two years thereafter, 
given her an aſſignation to a ſum, preciſely. the ſame 
in quantity, lying in 2 third · partys hands; the Lords 
found, That tho? it was the ſame teſtator, the ſame le- 
gatory, and the ſame ſum; yet, the laſt having no rela- 
tion to the firſt, that they were both due, and the laſt 
did not come in place of the firſt, nor abſorb it. Fount. 
20. June, 1704. Stirling. —A relict having paid a 
debt due by her huſband, and taken a diſcharge there. 
of, but not an aſſignation, being at the time neither 
executrix to her huſband, nor tutrix to her children, 
was preſumed to have done it on purpaſe to relieve her 
children; and therefore, it was not ſuſtained as an ar- 
ticle of charge in a oompt and reckoning with her chil- 
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expreſsly di red; Stair, 14. Feb. 
1677. Buceleug {FTE | And-therefore, 
a child was not excluded from his legi- 
tim, tho' he bad à bond of proviſion, | 
ſince it did not bear to be in ſatisſacti- deem iegul 
on of the legitim) Stair, 16. July, claims 
1678. Murray he like; Spot. 
(Firisfamiliation) 24. Feb. 1627. Roſs. Proviſf 
to children, in their father's contract of marriage, not 
imputable ini the legitim n is no ſuch 
debt as to make the matim applicable, Debitor non pr. 
ſemtur donars'; beſides that ithe, plitas paterna in the 
. 8. Fi K e 
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| the name of two of theſe chälpen, only payable © 
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prevailing preſiamption.. Home, 16. In. 1 


Niibe ts. A Tight':to. - {and other movenbly 
made -by-a. buſband-1o:his wife, is nat preſumed imm 
able in her legal third: Home, Dec. 4 mag 
fee to. the vor rote i f 1256. 1 
; 1 10 Cont - | 


ſition eee But the purive 
avi craved, that the writer, . communen 
Cc. m ee ee | 
| father's the Lords complied therewith. 
8 1683. Innes A party in his nn 
a {ſecond marr having provided a certain m to thy 
— and long: thereaſter gi a band g 
proviſion to the only ch mat exiſted- of that may 
n eee Gt fk led 
h the ſums, found, Ther the laſt bond u in in; 
plement of the contract of marriage, and that they! 
— not both due, and therefore reſtricted the adjw 
dication to one of the ſums and its annualrents. i Fum 
25. June, 1706. Davidſon. One having, aun 
1667, . ar alas 3090 men d his Voungeß 
| bearing in Lahe of | alk the. wen at bj 
death; and in the ear 167, another bönd for 4600! 
mer ks, payable. at inmas 1679, bearing alſo to be 
in ſatisfactlon of all the - claim at i dea 
< except what he ſhould pleaſe of his en accord 1 
. n 1 her;“ it Was found} That the deugliters haf vii 
no-right to ſue for the firſt bond, 45 being intiovated by Wi, - 
and comprehended in the ſecond.” Forb. 24. Few 
1 709. _ Burnet. abA.reliftetvcutrbx ito: hot 
and thereby debtor to her children; in their 1 -oviſionl 
conſtituted by the iteceaſed, lent out a ſum, of move 


-herſelf. in lifehent, wilh a ſubſtirnt ion of one of  1hels * 
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ad failing all theſs;tb.the-nivtiier (berelF! nit! her 
heirs. In this caſe, the bond was found to be in ſatiſ : 
faction of the 20 pro iam, and a donatian 
2 relig uo, tho it m 
ing ſums for the uſe their bairns, are preſunted 
from natural affect ion, to do it mo donand;, and not 
io ſatisfy former proviſions, - unleſs {© and 
here the bond Was not ſimp * 9a) bearing a clauſe of 
a liferent, ani of a return mother herfelf; which 
were incompatible oe eye > intention of fatizfactiort. . 
Stair, 19. Nov. 4661. Fle _— A fon having 
ſed his mother ar /executor to his father, her defence 
was, That | ſhe -acquired a in the purſuer's 
name by her dun means, which ſhould be imputed i 
ſatisfaction, ſeeing debitor non: pro . donare,- and 
the purſuer made uſe of and affigned'the appriſing. * 5 
Lords ſuſtained the defence” for the mother | 
purſuer contended, 'That it was preſumable ſhe pris 
ed the appriſing in his name er pirate materna.” 'Hirc, | 
Erecutry ) Feb. 1683. Schaw. ——Dr Robert-. 
ſon, in his nephew Archibald's contract of marriage, 
became bound to provide and ſecure; at the firſt term 
after his death; the ſum of L. 300 ſter ling to the ſaid 
Archibald and his future ſpouſe, Cc, Thereafter the 
Doctor ſecured the ſum of '6000' merks upon tlie eſtate 
of Bedlormie, by an heritable bond and infeſtment, 
which he took to hitnſelf und he ire whatſomever. The 
ſaid Archibald ſucceeding to theſe: ſubjects as hefr 
whatſomever; the deceaſed left no heirs of his 
own body, inſiſted - againſt the executors for | 
of the ſaid L. 300 ſtipulated to him by his ancle 1 m 10 Ms 
contract of Marriage. The defence was, That Dr 
Robertſon had implemented this obligation, by ſecuring 
L, 300 to the purſuer upon the eſtate of Bedlormie, 
which has deyolved upon him. Anfwered, When the 
Doctor took the forementioncd object to himſelf ard 
his heirs whatſomeyer,/ he had certainly no intenti 
df implementing the obligation oe res, he bound! — 
n to his nephew ; at that time, he had the ex 

d queſtionleſs had it in — view 

be inherited by his own chi- 


ff nearer heirs, 
= thoſe ſabj 

en, while — ew's L. 300 Was to be a burden | 
pon his executry. The Lords repelled the deſenee 
Vor. IE + +=: X P Oy 7 


"24 740 4 OY þ f 27 200 


1 


S 


=p 


«Sx 


E 


|< 
Ss 


* — o 


That parents bequieath- - 


PRESUMP.T ION, 
Zane yrs te) and found, That, natwith 
: of his being heir, he was not excluded; fm 
ſuing 1 4. Doc. 1728, Roberten, 
ys rs of DD 
himſelf to provide 22000 to the children of thy 
marriage, payable at marriage,. or at e male chi 
dren's age of 21, and the femal. a age of 16, which ever 
event ſhould firſt happen. And it is declared, , The 
4 the foreſaid ſum ſhould be in full fatiafagtion+toche 
children of all that they:conld-claim from their is 
« ther, except what he ſhould give or. provide to then 
« of his own free will; as allo, excepritig;what:ſhould 


e accreſce or belong to them as his heir or neareſt. of 
kin, The Lords were of 2 That an ablig. 
tion of this ſort js not to be ſtrict interpreted lea 
bond of borrowed money; and n 
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than that, in all events, the -children' ſhall-enjoy or 
ceed to their father's effects, to the extent of the; fu 
ſtipulated. And therefore, in regard to the heir, why 
in the preſent caſe ſucceeded to the land-eſtate pr. 
tione hereditatis, by à diſpoſition, bearing 1 ayd: 
vor, claiming over and above, from the younger: 
dren who ſucceeded to the moveables, his pr . tisf 
"the ſaid-12000 merks, they won That the cial 
Shane: 1g: Dee 79g. Flag abel Stai 
eftate 4 Dec. . ringle. - 
AN iafeſtment g by a kuband W l 
Was found eren — he in amen, of a clauſe i 
their contract of marriage, obliging him t Jay outs 
.certain ſum for her liferent previſion, tho 2 
ment bore no ſurt of relation to the contract. 
17. Feb. 16 342. K innaird - And in general. dick 
granted in favor of a wife are preſumed 4 — imple 
ment of her claims upon the contract Irr- 
Hadd. 23. Jan. 1611. Common ſeal. Hadd 
| bets 1614: Relict of Crawford.——— The like dl 
„March, 159. Kyle. Hape, ( Huſband}. pi gel 
* 5. Muirhead. Forb. 4. ly, 1712. Hamil 
| (Brace 12. Nov. 1574. A man v 
Aus contract act of TER was bound to employ 66 
, .Mmerks to himſelf and ſpouſe in conjunct-ſee and l 
rent, did thereafter. grant a bond to her for a 
Lea. upon ** narrative of important 2 pF 
| * Haun 
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PRESUMPTION 
{d:rtions, obliging his heirs,” not of his 2 
pay the ſame. Ius Lords bund, That the bond i oo 
imputed in ſatiafaction of the fir the  comrat 
of marriage, , | 
tho' the bond' was 
tended to burden the huſband nor | -of 
body. 'Foant.' Forb, 16 Nov. 17. Houſton. 
One who, in his contract of marriage, was bound that 
3000 merks ſhould return to his children, 
provided her, flame matrimenio,” to 6560 mer ks in cafe 
of no children, and thereafter — bonds for ſeverat 
ſums payable to him and her, and the longeſt liver, 
and to the bairns, &c. which failing, to her heirs and 
affipnees. - The wife claiming the 6000*merks bond; 
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and alſo the ſums in the other bonds by virtue of the 

fubſtitution ; it was alledged for the heir and neareſt of 
he BY kin, That debitor num prefumitur dumare. The Lords 
fon ſuſtained the brocard, and found the ſubſtitution in the 
who BY other bonds war in i 


of the ow mern 
Harc. ( Bonds} 2. Feb. 1686. "Selkirk. =. = 


{6 


Stair, . 29. Inne, 1680 - Foun 3 
15, Dec. 1369 —— far priſumed is 
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22. June, 16890. Senn. Stair, F i nn ang 
Fount. 2005 16862. 12 
Tale. Fount. H 27. * 


8. Jan. 1688. Hare. (Bead 5. Feb. 1688: 
Dit BY Yeſter, Fount, 13. News: 16990. Sydſerf, Foun, 
e Feb. 169% -Northeſk - This found with regard 
o an obligation in the father's /contract of marriage, 
to ſecure a ſum named to himſelf ind wife; in n= 
pq iow Nov Some 'heirs and bairns 

the marriage in 4.“ June, 17 Sten- 
honſe ; but not of an undetermined + at 
cim or proviſion, tuch as the legitim,:6r a 
af conqueſt," Which is only in hope. Stair, 24 Jun, 
"Sd rock Rr 4. Feb. 4. 7365 Gib- 


N Make edi win in 
a ba bs * ma, TEN 4 
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a 4 Max, in his brother's os of L 
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WWE ryan Ange, Lund N 7 
two bonds were for the ſame one 1 
— the vther, havin both the As furs, b 


payable under the Lame con }; ſtor vnn pris 
funttur: domare. Atfwered; Where's bro expreſi) 

git for lms and. favor, there is no place for! a prü- 
bien * marina "The bonds' were foi 

| — — . by: a man to his-neareſt bf kin] 
— whom he! was owing a ſmall ſum by bond, was nd 
: fl t be init f as bc, Stair, 16. Jung 
arp ey 0oegh aving Jeft 4 77 

achten of” all he could 


W 45 Parra. found- % be 
2 Logan mr it; 
uplifted by by: the father z "Gr tte” was arghed, ' Thit 
lifing the grandfath6r's cy, "& py kr % pra | | 
mitur donare, it . — but 
ields to a ſtronget — 9 — 
words of the ers 
aher le 
therein, 
| ſtir his father's death — mark 705 dit wth 
2 — abenth py. 
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due ſame Paper, © other) ts with which the a : 
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is, yet ths tw s declared payable to ths 
children for their better prov which imports, dure 
they ſnould be better provided chan they were befdre, 
and do not in the leaſt mention the grandfather's .obli- - 
gation 3 and there's an opulent eſtate left to the dio - 
ner's wife in fee. The Lords having conſidered t X 
circumſtances of this-caſe, found both ſums due to the 
rrandchildren.. Harc. (Bonds) Dec. 1685. Ord. 


Min 


4 bond, and infeftment thereon, being ed. 
m LE huſband, to his wife, and mentioning — 
pre and favor, the Lords found, That altho* it was never 
evoked, t. it ought to be underſtoo to be granted 
pre in ſarisfad ion of her contract of marriage, pro tanto, 
dani debitor nom precſumitur domare. This, the obſer ver 
Daf the deciſion ſays, was wrong, becauſe the brocard 
5 0 mly holds where there is no caule expreſſed of the do- | 


nation, as there was here, viz. love and favor. Dur. 
17. Feb. 1633. Kinnaird.-—lt; being alledged. a- 
gainſt a rolict, That ſhe could: have no ſhare of the. 
moveables, becauſe” a oonſiderable legacy was left her 
by her huſband; - which: was preſumed to be ii latisfac- . 
tion of what ſhe could aſk as relict; the Lords repelled 
this, in ſo far as it might exclude her from her ſhare of 
the moveables, becauſe the legacy was out of the de- 
ceaſed's part, Which he: ma diſpoſe wa at pleaſure 3. 


& eee the le- 
gacy, if it be more, would: exclude her, and if it bo 
* it would be 1 in her as tanto. Nicol - 
2 (Legacy) 18. July,' 1622. K „ Fount. Stair,. 
Jan. 1681. A huſband. being obliged. 
to provide his wife to a ſum. of money Ee and 
thereaſter; for love and favor, infeſting her in a tene - 
ment of land; the Lords refuſed to aſcribe. it in ſatiſ- 
faction of the; firſt obligation. Goſ. 2g. Jan. 1673. 
Fenton, A party granting a bond to another for a 
r ſum; ' on-account of great ſervices done by 
him to the} granter;: and che ſaid gramer thereafter 
giving another bond, obli ging him 10. infeft. the ſame 
perſon in ſome lands Sit any relation to the for- 
ner bond, but ring to be for a particular piece of | 
rvice he had done-him;; the Lords found, That the 
rule, debitor; nam prefumitur. dinge. took, no place IA 
X. 3. | 1 


N 
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woman having an heritable fret pang yn AK 
and ! intromitting / alſo with her | deceaſed; huſbandy 
ra cove hag by virtue of a; ſeparate zitlez.jas-uiverla] 
ix "nominated ;/ the Lords found the moyeable 
prima loce,' for implement of her contract, and 


cr her therewith did ſatizfy the ſame, n 
| an. {aging debitor nan prafunitur: donare, thu the 
obligation for her juinture had tractam fulteri 


and 8 to ey only the beir, becauſe ſock 
| _ do properly acereſce to heir, Fopnt. 8. Jul, 
| ———ů— having given a diſpo 
ſition, ortis cauſa; of her wearing clothes to her aut 
. 
; at — 

e Lords found, That this was not to be con 
dered as or ſatisfaction, hut as a mere dona 
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as payment 
tive. Ferb. 24. July, 1-706. :Wemyfs and Whyte, | Bi rig 
4 ma 


ns taken, and intimated in a third pars; 
AV 2 's wy; without - his\;knqwledge: d 
participat ed with the grasrs a 


8. 1. Fob. 161% 
» W ef * 


gnatio 
fon er tie dee Hare. Calera) * Jan. 268 
Hillſide. I 99S a. 4 P N "34 36% b wy 
"I Ta ERSO jan vnde 1 * 
Right AN "right with his own means; took the 
ese of children.” aſſięnation in the name df ade 
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the preſumption; be, A man takes a 
of a child in familia, that. he means 0 have it in hes 
power to alter, as well as where he is the grantet af 
the deed himſelf; yet, that if he make delivery to hie 
child, or, which, is equivalent, complete the right, in 
the child's. peri a public deed, ſuch as ant 
or intimation, chat his power of alte ration is at an end; 
has done al tha he un do i law 10 diveſt | — 
Dirl. 20. Nom 1667. 8 7 7 
ground, a father, 8 e Game lands the 
name of an infant ſon, and allo having — 14 
ment in the ſon's name; the 8 
terwards appriſed theſe lands, was found to have no 
right. Staix,, 70. July, 1669. Gerner. tackſ- 
man of we oi his own tack to tha 
ch . 


—— ke 8 has Iu — NG 
—A, Rue diſponing. . 2 to his e fan, 
wok from % kands.66 Inentien in name of bis chil 
dren, one of Which . he [afterwards; cancelled, ane 4 | 
his daughter's. behaviours. in 2 name it Was, diſj- 
pleaſed him. In a fait for payment of the bond a 
the granter's. heir, in was: Fhat delivery f b 
the bond to the father for beboof. of the children, was | 
the ſame as e ey Ther [7 


\ 0.47 94 van ph That 


by himſelf. Tue ras e Te 75 5 
171 7. Roſs, But where 2 mother Ent ber fon; 
money, and took à bond in his name, Nen. 
be the ſon's evident, tho” ſhe retained the ſume iii her 
on cuſtody, and afterwards diſcharged: it; for the 
being the ſon's, her "the: bond in h 
name, could admit of no other uction, than. tha 
it was for his behoof. Stair, 18. Feb., 16 77. Du. 
daſs.— And with regard ta the queſtion, by whole, 
means the ri "Sala if purchaſed + uu M the d of a & 
ther and, a child euere "the preſumption muſt lis, 
that the right when ee by the fattier's means. IA 
cotherwiſe in * of a mother, Whoſe children hau 
means of their own left by their father; for bent 
| the takes a right in name of à child, tis d 10 
be purchaſed by the child's effects, whithwith found, 
h . neither tutrix nor curatrix to her chi 
and what intromiſſions ſne had were fairly accomptel 
for, only they had no other tutor or eur ator, abd ©} 
was thought hard to oblige their heir, with whom the 
jon was, at a diſtance of time, to con dend ups 
on what effects they had. air. Hi. party it 
the late times, to free himſelf from the 4 of the 
laws againſt field-conventicles, diſponed his 
both property and liſerent, in aver of his cldeft a 
who was alſo infeft thereon; but hen that ſtorm bley 
over, he deſtroyed the diſpoſition: and now be ing vel 
by the ſon's reſict to exhibit the ſame;” r 
on being ſtated, Whether fraudulently- put. away, & 
ny 2 2 ! That A 
poſition being on E effeftum, upon 
view ceaſing, 7 he might eva paneeF-.; | Foun 
6, Jul 'T Opp Bradiſhobhn. 1 . e 
I! of 2 conſiderabl 1 8 
; is- preſumed” = 1 as ordina 
| Deliveryof goods; way: by ſale, and for the ordin 
what cauſe pre- price, unleſs the receiver 
2 . nanother cauſe or another price. Stain 
15. June, 1677, Home. Der 
| very of: ae ware and money by a rich man to l 
brother Who was no merchant or factor, 8 
wal being uſeful to the ay d of no great 


. e t dee eee R 0 
THE Leeren That à paper gratting d 
receipt of money, did dete e rg he 267% n, 
tion to repay, ubleld'g to u debe. Maney given! 
cunt. For b. 1 1. Jung,” 171. "Donalds: I eee 
ſon, et in a -cale; where an old An 
rich man, he had nò children, and was in ue to gra-: 
tify his po friends 'with the * like vor, and where 
the heir of that man was the very perfor who, in his 
ame, and as his factor, took fuch 4 ticket from one 
the ſaid' old man's poor friends, without inſerting; a 
uſe for repa 9 and who nevertheleſs after the 
aid old man x iifiſted'for it, the Lords thought 
at this omiſſion md be conſtrued bim, gud © 
uit le gem pertin Dee, and th e, ſotnd'the 
receipt not in this clrcumPanrinte 
Fount, 7. Jan.” 103. "Ogilvie. ©. 8 
AN hei | being dive o an enecuter, 616 , amongſt 
me other goods, *confirm an heritable! : tor doe! +{ n 
be in his pupil's name: this wasfound /| Efes rarer" 
ot to be meant à donation,” but rather  Profiumced na 
preſumed to de af error nir. Dar, - " donation. ma 
ſtair, 28. Jane, 1672. . Gilgour. ——A titular; 
ſponed to ani Kerber me 2einds of dis Whale lands, 8 
In enumerating the — 1 | 
liſponee, of Which'the teinds works 
ing adſected that never belonged vc 
as no part of his barony; Ponds Fowl 
** preſumed to have 1 
| tiidh: the 
i paſſe ofthe conroyerted eee Gl," Fee 
1664. Errol. ratificdtion of 4 narf ate 
ny the contract from what 2 
o be further oblig; atory chan according the net dd yu 
Tr of the contra6t Bor. 28. Jen. 10. 8 
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wer g not im ſatiafaction. Fount. 8B. Feb νν 
Nicolſon A new bond for the ſame debt — an 
enmtained in a prior bond, granted by other oH n 
| was found not 18 be ar engt ef % rere ok 
but only an additional ſecurity. Dur. 29. March, 164 
King. A creditor having charged for the whole {al 
in a bond, Sher the debate bind oat — 
thereof drawn by the e ers N $64.06 dy; 
party, who, by his declarat > appeared vn 
be only a#truftee- for the — NR gh; merge 
found the debtor in the bond, notwithſtanding his 26 
ceptance of the bill, liable to pay the hold, fun Gay 
ed for, the charger finding eautjon, upon ps | 
Warrant the payer againſt payment of the bill, Tan 
to. July, 1713. Ramſay and Reid 4 creditog 
having taken a bill from his debtor, fur his ſum draws 
vpon a third party, who accepted che ſame, and ther py: 
upon adjudged the accepter's eſtate; the Lords 9 tor 
That the creditor might ſtil nGſt-againſt the: drwe 
upon his bond, ſeeing both ſecurities did ſubſiſt till pay 
ment was made: notwithſtanding that dele no 
2 by the eommon law to be 2 ſpecies 
„Font. 6. July, 169 7, Hay. Forb. 20. ;0. Ju 
— Brand. Forb. 26. June, 1711. — = 
An heireſs, 10 ſecure a e in favor. of her ² im 
fiſters, having, by: a clauſe. therein, obliged herſelf an 
— debt without the confent of unn 
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due by the e -atid cancelled the ſame, without 


taking 4 l proceſs of relief againſt the 
heir, it was obje& & That he bond might have been 
paid by the Jecesſed, and taken out from am 

bis w A the Lords ſound, That the 


made by the relict, after her 
Abet 8 Nax creditors - 
1014 r anth, 
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oith, and that the i bemtl was 4 ſubſiſting 
untanceled” at rhat/ times Dur. * N 
Falconer- „HH oe e = of 
A'THIRD party found | elatſe fn a 

92 inn his N | = 
That the Writ Was never A delivered?! which 
Was offered to be proved by the eroditerts (baths: /':!This 
was repelled}; for fince the 'writ'was:onrdl the debtor's 
hands, it was found, That the benefit of the chaiſe 
coult only be taten away by his ati whotte ſavor it 
Was cone ved. Stair, 8. June, 1676 ine hi 
Too ſiſters having” right to a bond, as repreſenting I cur 
their father, the 'eXeCations of n inhiibiriow/ ſerved WM 11 

were challenged in am zation; as: falle, 
and the purſuer ſiicev ing im Hs! on ,) Adduſter- 
wards inſiſt that his'witneſſts' n vorrup· 
ted by the te ſiſters; this alledgeance was mot found 
relevant to be proved by the oath of the ons ſiſter a. 
gainſt the other ſiſter's Huſband?” Dur. 7. N. 1632, 
Renton. <8 be» (LPR [072406 'S 1 us # b | 
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wi fe's Oath, * 2 to Tranſ acti- 
ons before N if ab a- 
 gainſt the "Huſband ? - 1 15 


| & 1b + 155 771 tn 524 (13 *35 I. 
. PROMISE made by woman, . 
75 not be erde e 7 * af 
romi 6 ter- ind. Hope, Hſbaud? Bet 5004 
KK 5  Heriot, ant onber caſts there cν 24 7714, 
As a tuſband cannot be prejudged by his-wite' 

_ + oath, ſo neither by her being 7 hel 

El onftFt: as oonfeſſed. 345 Hare. 6 71119 
IS Jy” 1688. CA e i 
e WIEN barh of calumay.- um 
Oath of cel, — — aiaſt her huſband- Stain 

| 11. Jan. 1676. Paten 
* WOMAN's intromiften Wien ber firſt huſbands 
effect; found not relevant to be proved 
Titrimiſtonc againſi the ſecond! huſband! bycher! oath. 
| Auch. (Wife) IK Dec. 1636. / Stig 
— 28 5 was he to ** * e 
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ried a ſecond huſhande whom 'theiminor choſe no be his 
curator, ins a&fio tudlæ agaitiſt the mother and her 
ſecond hnſband, where her intromiſſions were reſerred 
to her oath it was abjected, Nat a rele vant! proof a- 
gainſt the huſband. . Anſwered, It being known 40 the = 
huſband that his Wife / was Jett tutrix, and: that ſhe ad- 
midiſtrated accordingly, the purſue n cannot e pre- 
judged by thermarmage, being ante natibnet redditat. 
The Lords did find the charge Was veleyant tu be 
proved by me wife's Sath, to, bind the huſband, he 
himſelf having been curatpr, and knowing that ſnhe Was 
tutrix, and o conſtituted debtor © £0) co mpHt Gd. 
11. Feb. 676. Marſhal. I purſuer having refer- 
red the verity oi debt to ha married, woman's':oath, 
and to that of the hand, as to his knewledge beſore 
the marriage, that ſhe dad promiſed payment, the 
Lords found the prοοf, relevant. Had. 13. Feb. 
1606. Wemyſz. 10 Has i wy! 15 POLE fs ANF» BY . 13 
| THE Lords ordained a Wife to give her oath'upon 
the verity of her ſubſcription of an 
obligation, granted while ſhe was ſelu- If relevant td 
ta, and declared the ſame ſhould be /upport a defec- 
ood again bes. taiſbayd. Auch. „ A of 
(ſe) 19. Jan, 1630, , Bremon— Cf ) the wife" 
An holograph bond granted by a o- : cath? 
man /o/uta, was refuſed to ber regi- | 


ſtred againſt her huſband; tho, to take off any ſuſpi- 
cion of antedating, the creditor offered to prove the 
furniſhing made tot her, which: was the cauſe of the 
bond, and alſo; to produces mary famous itneſſes Who 
law the bond before the marriage, and in fortification 
of all, to prove. by the wiſe s oath, that it was a juſt 
debt; which appears ſtrauge. Dur. 20. Jan. 1636. 
Temple. man and his wife being ſued upon x 
note granted by:her/ before their marriage, which was 
fibferibed i by initiak only, the writer not deſigned, 
ſubleription being referred to her oath, which was als 
ledged to be relevam, being only to admiuiculate a ge- 
ſective writ : the Lords ſuſtained the wife's oath to 
ſubject the huſband. Haze. (Sante matrimugis] a. Feb. 
J ; * e 
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IN an exhibition, 20 diſiber andi, againſt a 15 | 
e on Fortes eee 1b er Pr opt Axe, 
In ahr-exhibi- Was ardai t upon, vai 5 
1 her n ere! therein 
2 UL, 7 {211 arithe;; Stair ,. 2 af n- ; - 
näm- Spot! —.— 26; Feb. 16 in 
de eee That / in '# where.a wi e's | a 1 
, payed. e doh contracted I hb wi 
Wif/ , dowhoad,; the, ought 10 give er oath, 
how fur g⁰ν but chat the huſband cannot thereby be 
aj - «prog Prejndged, nor ſhe herſelf perk 
during me marriage: only. that it ſhou 
5 3 Mt ay operate .againſh her, or. Ber reprefenta- 
tives after diſſolution af the, marriage,” or-tb affect au 
ſubje@ reſerved from the. jy, merit, 7D during the 
marriage Dur. 9. Marghs 4.627, Mer: Dur. 20. Lp 
1636. 2 1 Staip,/26, J vb. ., $668 } 77; — +; 
_w_ 14 57/11 i80 SJOINKTT29 tg ER "7 in 4 
NN 99 Ta 0), 3117 = 1977 4 13.20 | 5 105 
Tutkr! Inſtrument, how far probative? 
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«294319 01 enger's. Exteution. Lane 
19 N 9 tor hiring? 3; "WE 75 
TRE Lords v refuſed wot LEE io pro b 
there were mqaveables on he 
Hiker 2 Bae, ſufüeient to pay the debt 60 ee 
a legal prof. for; but found there was freut, 
Ji. 5 de jure for the e 's eXRggt F 
July, 1611. Philorth. The Lords 
ceſs 0 5 pulzie of labaouring goods, \ the pu 
ly proving that there Were more; goads poi 
the · „ and in the poinder's VIEW, Of | 
poinding, than would have ſatisfied the ach | 
had no reſpect to the meſſenger's 2 25 


el 
the contrary, he bein "ne. of the parties fe 6G 


convened. in _ 8 Dec. 
rr action aa king ® 
IN an inſt a ma e nord ing are: 
again E c 2 for Mat el. 


Where it ks bor the Lords ſound, That the ſum· 
v0 evidence. mons bearing the re bal ta have. ben 
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ting hy 12 i See ee 
e Patna offer- 
menrar elſes, 

les the, defi 
offering, t9; Prove. 117 molt | 25 Wietleſſes, that t Sed 


bel was gene. & the charge Wals given ; unleſs. W 
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| ; | queſtion rs bee! 
? givei ot we boeh 
but the infrumemary Witnet 


18. Jan. 5 
gainſt a 220 ig 1 5 K. - 
the. Me 8 ee was found. not, per ſe, pro- 

e | ing dt 'warded by commend 88 
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SC | {1}; en I 
No aries- I run ent; 1 
IT a to be proved againſt: an in t 

of requiſit the ator n 1701255 1, 9.1 7% 

witneſſes, . 1 2 e pts ſyn. Where it makes. 

Was r equire [zz al 8 
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erde Se prof. 
b p 25 r . 88. 
ö And der 10 improve, it; 

becauſe, 
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dations and partꝭ of ſecurities of eſtates;' Fontit; 0 


— for near the ſpace of 
and inſtrumentary witneſſes — 


becauſe,” i Alle cm as of -notaries be 
not probative till the witneſſes inlerted SeoExaitinedy 
yet inſtruments of premotiltiod, requiſi ion; N nm 
Learberien, are probstive df ſhemſelvecʒu becauſe they 
depend on tories and precepts, . — 


16890. Ruthven; A revefſer having HA, lol 
4 bond to the wadſetter, and caution to pay him his an» 
maalrents, on his ceding poſſeſſion, in terms of be a 
6 1 park 1661, and taking inſtruments thereon the in- 
ſtrument, 'tho* but the affertion of a notary, 'wasifound 
to be probative of the offer, tho the bond itſelf Was 
not produged. Forb. 21. Fount. 26. Dec. 2919 
Earl Leven. © . Ve ht pA uy 
THE offer of a diſpoſition, in conſequence of mn ox 
ceptionable decree; pleated upon as aan 
homologation of the decree, was not Eero it maſt be 
fond proved by the inſtrument taken |fapported by the i 
in the bende ot à notary upon the of- + inſtrwinent ary 
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fer; but it was found neceſſary _ inet. ſta 
the fame ſhould! be adtnintculated b;; ce! 
ths-oaths df the inſtrumentary wilnsſſos. Stake; n Feb. ria 
1671 '"Lowrie, Am apprentice having/eloped, the bat 
offering him back b his-cautioner; under i] of in. am 
ſtrument, was not found proved by the inſtrument it- 1 
ſelf, but the witneſſes and notary were examined there - 5 
on. Fount. 17. Dett £686. ' Mallenig L An aſſiguee, | 
becoming bound to deliver up the bond to the cedent 9: 
when required, otherwiſe to be actomptable for the 211 


debt, and being required under 3 tha 
deliver the bond, but nothing having followed — 2h 
tjl}. the or — 


in a pro- 
5 founded on. the the 


for pa againſt the aff 


| yment ignee 
ſaid inſtrument of requiſition ; the Lords refuſed to 6 Dec 


ſtain the inſtrument: probative,-: unleſs. it was; admini- bea 


culated by. ſoine 3 5 weber probation... Arne ing 
1 pe, 1716. GU ,.. e ieee adm 
AN Inſtrument of confignation, ſybſcribed: by the to fuffi 
tary, does not prove againſt-the - 1 vor! +1 15. 
ſignitar G6 Abit" burden him with the Mlesenidvenle not 
money, -unlefs\ the aralfa ſipn iv \&eaadendiall. (M. 
ita non weve the — 10 480 — In 
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1630. LDawries he Lords xeH¹Hdd o ſuſſain 
ypon an inſtrumett, ſubſeribed. by 2 oataries, bear. 


that a pant covfeſſed; that. he: fuld. 74% 
5 — taal of Sertain: lands. „ Hope — 1 
ub lich. Bb —_ —— 
of a nutanyt 2 have chen 
— — „anchübe ns | condition hen 
tbey were taken 228 dna ſufficient -probg> 


ton of the avail of the ſaid ge nor that * 
as good at the time of eſtitition, as whey, they we 
ſpuzied, gulla wotariun yn preteſt teſtificariy, niſb df hit 


que ſenſu percipit corporeo ; at valor rei intelſgefus fag ieia 


parcipitives » Balfp (Writs) 944: Manch, +354), Milter. 
— A certificatecligned)by s miniſter, $1409 wg 
the teftatorvik'fk a partisslar legacy, above Un 
wa perſon hamve d dul tho certiente, 45) fo 
cient vH ident of the HAN ant i igned byith _ 
ſtator, nor by the . is name, but enly 2818 
certificate of a fact, drawin 2 hape b 
rial inſtrument; ant (his not y ithſtanding the geſtatam 
bad ſormerly made his teſtament, without, mention; of 
any foch:legaeys: eee eee 1639. Dundas O 
% 2 10th os d bo biet was anomudt 
boi #4, T3v7 vw 9911 19d Aol 


5 5 40 trument of Sake. 1.30431 no 


13532 2411 0) boaed als a 73 v 150 01 tan 2. 1 55 WI. | 
2A $A SASINDE;tho! it be Silegaki proof; of the fady 
that was apprehended, Wñnle re 


Riroogedaoupdiy tagwmartinge;! yet its | Sofiree' upon. ab 
n9\pveflubipriveproch ofothe ayarzimt, prratpt or prov 
and thenefaredoanwranl ndthing/unleſs priis manibus,; 
the war u Stalr, 20. will bear no fallin 
Beco 16 Nurxbl. A ſaſine, without its uiar- 
bearing to: be jropiriimmanibus, not be... raut.; 2 11 
ing ſigned by graatery'nors bus 
admin iculated. by any writ under d 
ſufficient; titiedito arr l ay competing rigtitl Falc. 
15. Nov. 1682. Ving A naked | fa n mills 
not ſufficient) M an act ioui ur abſtracted multur eil Spcail 
enen openly Wha: 'Atldmfon;auom 
2 a procels of — 0, eee 


| cept, 


the inftroment alleweditor provenit the” the 9 
* L. root. Nur. yet. ¶ Kedemprign) 14. lan. 
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Pen 1 Jaſin. duced but hc 1 e 

bears to be upon, of, bearing, That dd tes 
£ precept, what * on a prece of cr 0 Fats grant. 
| held a ſit lent © ed: — when ge of creo rs 
Warrant 7 e the defender's mother; 20 eommi 
p —  "«-oner* for receiving” vaſſhls in bis WY ful 
© name, and the precept inferted in rlie'faſine; the be 
Lords found the ſaſiue not ſufficient, unleſ — aac. the 
of clare conſſar, and the mother's Warrant, were 

duced. Dur. 1 5. Nov. 1626. Wylie. DT he Lords 0 


refuſed to ſuſtain proceſs, tho only agu inſt᷑ a tenant, in nfl 
a removing upon a fafitte, the warrant whereof was'a tho 
precept of clare conſtat, expreſſed in the ſuſihe wit 
by the ſuperior's brother as tiis comm iner, uneil the ide 
precept and cothmiſfion;* whereto' the faſme referred, ban 
were produced. Pur. 2 5. Ja 1642. FTamilton. mae 

| Yet a proceſs of 'removi was ſaftalt6d'on pre- thin 
duction of a ſimple fafme; and that*everr at the inſtanee of 
-of a compriſer. | Spot. {Removingy ar. "Janes" 2647. Man 
Bad. . mar 
A SASINE, bearing to be given by be Hipericr, In 
propriis manibus, was 1 the Proc 

To ſupport a a fa- © rocuratory of refignation produced tune 
ſixe propriis ma- being found a —— — 163 
nibus, what held fapport the notary's afſereion- * wife 
a ſufficient war- 17. Jan. 1672. Tong the I 
{x fe ven by a father to unlei 
8 Jas ſuſtained; it epi thery 

debito tempore, and adminiculated by a perſonal bond 15. N 


granted by the father, obliging hintle lf to warrunt the TI 
infeftment, and to grant charters aud precepta. Stair, 
_ Gol. 11. Feb. 766. Buchan Found, That 2 l- 

ſine given by, a man to his ſon, propriis ynanibies, prior 
to 1 ſine eee om a charter, was — 
able, WN of à preced ——— 
_ tho! the Sj) no relation 7977 sf 


Hope, 2 16182 N 0's | 
| 6 an” * PAO n SASINE 


rr 
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8 7K 


1 
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to infeft her in . ge 


ſaſine was nat the e ſhe had no ; other int ; 
| fefimens, nnd bes- Hope 


2 wlt. 2 Nov. 16151 


Gray. 
warrant. to. 2 — 3 
with a compriler.. Stair, 29. 
A aſine given propriis manißus, 


itu matrimonii, and marriage — — Was 


ſuſtained in a competition with an appriſer, the widow 
being in 


to be found... Hopes, (Caſ ine) 3 
inſtrument of ſaſme given to a. ite Projeis mans 

tho' but the aſſertion of. a nota ſuſtained, wy 
wiſe not being N 
liges, renounced nw bed 


former huſ 


band, in favor of the — * —— e, which 
made a ſtrong preſumption that ih was to haye o mer 


thing in lien thereof. Stair, une, 1668. Relict 
of Galriga—A ſaſine by XA 1 


marriage, was ſuſtained as a title for mails and duties, 
in — with à creditor publicly .infeft, ſhe 
producing, the contract cam proceſſu, but in the mean 
tine the cauſe. was ordered to go on. Dur. 27. Jan. 
1632. Mantqahanie.— A ſaſine being granted to a 
wife profnits .2nanihug, for mere love and favor, yet 


the LY not ſuſtain a reduction of the ſame, 
tſuer wauld prove, that the relict was o- 


unleſs the 
therwiſe — provided in a jointure. Dur. 
15. March, 1639 Hamilton. 

- THE. bajlies 2 a royal.burgh are the King's dalle, 
and entitled to give infeſtment to 5, Saſint within 
the heirs of vaſſals holding durgage, , h, 5 
jut as any ordinary ſuperior infefis 2 2 Mb 
the heir of his deceaſed, vaſſal, by ww ons, 1 


means of at 
with, this — — fo eee 


* r 7 


* 
* 
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poſſeſſion by upliſting mails and duties, altho' 
the ſaſine had no 6 ih Dur. Spot. .( Remving)- 
22. Nov. 1628. Chaperton. The contrary ſeems 


ded, ID hayivg, be- 


d to his wife ropriis 
manibus,, beari to be in implement of the contract of 
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as the inſtrument of ſaline under the hand of the to 
clerk, by inveterate cuſtom, is not only a legal ꝓroaf 
that poiſeſſion was apprehended, hut al{6i/that the 
bailie gave warrant- or authority to that: efſet bt it 
has been much controverted, Whether a ſuſſnet Within 
burgh, by haſp and ftaple, aa commonly « 


| | monly called be equi - 
valent to a retour to give the hein am acttxe citle, pot 
only with regard to the burgage lands wherein he 
is infeſt) but with regard to all Scher- ſubſacte Whate. 
ver. The reaſon of -thei doubt was, that. at ſaſine, by 
haſp and ſtaple, can have. no ſtronger effect that a ſa- 
ſine # preeept of clara cauſſas; both of them do 
rr ſubject 
wherein he is infeſtp but, as a precept of claro iconſtat 
has no ſeparateſ effect as it anke no proaf af propinqui- 
ty, Wh regard to any otheꝝ ſubjectangither ought an in- 
feftment by haſp and/ſta ple. 019867 Nur 25 Noevot623: 
Melroſs A ſaſine of burgage lands given ts a man, 
as heir to his father, by the}bathes-of the: hurgb, was 
found ſuſficient to inſtruct n 4 
Laber 


c . oe 


proceſs of wartandic® fue by him againſt 8 
author in the lands, tho het was potceryedatukeetpur- 
ed, becauſe the- ſaſine eſtabliſhed his title to te proper: ſi 
ty of the. lands; andi 9qua;propuietory; herrwas entitled uf 
to carry on this action of warrandite, Dur., Auch. * 
{Saſin?s) penult. July, 1629. WMilſon. The - like pi 
where the proce 2828 heir wat a reduction of w 
a diſpoſition of the ſabject granted by his predeceſſor: th 
and it was - obſerved; That an infe fſtment upon à pre- pt 
cept of clare conſtat- would be a good title for ſuch- an ad 
action. Dur. 9. July; 1630. | Houſton, Phe like; dr 
Forb. 1. July); 114. Walker, A ſaſme, by haſp le 
and ſtaple, granted to an heir of-the-creditor in an in- 21 
feftment of annualrent, found a ſufficient-title to inſiſt 10 
for a poinding of the ground, without production of the w. 
original infefrment, tho? tlie · creditor had been 38 years up 


cout of the poſſeſſion of. uplifting- his annaalrenta. Suech ba 
truſt, 1 wan ſeem, is ropoſed . ĩa bailies/ that the law * 
preſumes they Wilb not give faſine to an heir; without 
being ſatisfied of his predeceflor's- title jFiſo- that the 
finple fſafing in all caſes Wilt be held as 4 ſufficient 
title unleſs the original right be challenged by 8 re- be: 
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4 inſt — his entry, 
him puſtos td all his farher's: debts; and How for: N- 
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PROOF. EE 


— uvyrobution. Dur. 77, March, _ 
Veoman. * b. enen ere : 
A SASINE; by hafp a lep, e bee, proof 


to 


this was found, tho the ſaſime was y vu loe to infer 
the bailies of K irkraldy, which, tho" it A wy 


has the privileges 2 royal burgh, yet 
holds not 1 King in burgage, but Leer the Prince as 


Lord of Dunfermline, and — the bailles are 


not entitled do. gire ſaſſneb to heit. But this was not 
regarded, in reſpect the ſaſme was the defenders own 
deed, whereupon 
ali objetlione, from 


of withe 


was 1 


tor took inſtruments, was found net to p him to be 
heir, unleſs ſaſine had followed upon the faid act. Dur.. 
Spot. nnd Un. Nov.. 1628.. Goodlet. 


A SASINE- granted by the bailies of a burgh to. a 


ſmgulaft ſuecet 5% 2 that it was” 
upon a reſignation, found not ſufficient Sa ine in favor 


to defend za reduction and im- F - 4 ingular 
probation — a er's ix ; 

without eing. fo Je 

tho deen a line m b 05 

proof of: r N i 

A to tlie abject; - | 

5 cing the diſpᷣoſudom if the di peſit deri be 
lenged as falſe or d, it muſt be produced. Star, 


21. Juney:#6725 ME, he like; Stair, 1 1. Feb. 
1681. Irvinea—-a:toban' having ' 
wife a bferem-difpoſitioniof = tenement within burgh, 


3 


upon „ wer taken, 
had re 


. 9-5 18 


efignation; was! made, and be 
by the baile, as . notary, it is. 


be had taken inſtruments, and fo. was 
quarrelling the fame.. 
Dur. 13. \Novi 146230 tc tie . — 


and ward of court of n req royal burgh, oy min 
s to de eideſt 


ſon and heir to the decenſed, upon which: his -procura- 


5 his 
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lie, who ſigned the ſaid inſtrument with the notary, 


a holding burgage, to have ſaſine 
But here it is obſeryed, that the ſuperior! concurred 
with the purſuer; but if he had granted a precept of 


Decree or al of. ſcribed by. the. 


"> #y's judicial con- 
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412 | 
that in burgage · holdin the reſignation, 
as well as of the — ſi — as it (is by the 
liier ent- diſpoſition produced. Lords ſuſtained the 
inſtrument of ſaſine, in regard. the liferent-right was 


produced, and that in the inſtrument of ſaſine che buſ. 


band reſigned propriis manibus in the hands of the bai- 
in 
terms of the act 27. mate ass pat en 4 951. 
McKenzig. bw" Bis 13.54.) S827 *.:it52. 

A SASINE. of a hands! in 2 tem u e 

found a good active title in 4 
870 ne grant-. tho' granted only by the bailie of the 
_ a bailie burgh, notwithſtanding i it * — r 
pf barony, of barony, and that it is the 

vilege (as was pleaded): of roy 
roi ime =; 


glare canſtat, it would have. been à more unenception- 


| _— Les uns 16. Joly, whips Seo. 8. 


| ” "OY Ads of 8 1 

OD 14 wed nl Ib 4 
| A DECREE being quarrelled. for: want ss 
bearing a judicial confeſſtbn, not dar- 
party; the Lords ſu- 
an inferior court, ſtained the decree on 2 es in 
bearing the par- 


cf court, as the detree bore. Hare. 


| (rb) > 27. Jan. 168. Provoſt of Forfar A 


cree before an inferior court, bearing the defender 


confeſſion of his fault, not ſubſcribed t him, nor rh 
; 5 Fount. 20. Nov. 16979. Macki | 


a bond, craved to be reduced en the head of 
and fear, it be ing qualified, that the debtor had 
eared before, the ton council ef-\Linlithgow, 
d his injurlngithe ſaid town-.in its traffic, nd 


oo re he was willing, as reparation, to grant 
u ai did * y n i 


4 1 : 1 + 27. 18 l 7 2 2 
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H Off. 1 
the, e cemtrilo 21(his- 6 K- bie exutiel Was. 
tamd to bein deen dae only under the town clerk's 
hand, not uE he d by dhe party Statr, 13. Feb. 
166 3 (Fownef Linlih gew. A decree — an in- 
lerior conti la bit a fair: for id e debt, bearing fp 
— Ive, war ound to b 
no proof a gainſt : him amo under hand 

ae: eee e, 
Had... 1g. We | ifnfe- 


dor court. Was — for — bearing — 
detcnder's acknow ghentiuhen hath,” and ehe *vath . 
| | ehe Gi was\ſhbſeribed. 

the | | nd net ſubſcribe this 
ame, alle ve colb wine and he? edged that the 
— —ů — — 30S difſeond 
. SrajeyIcmy; Nov. 16 72% 


arm. 1% 6 9% bal 3d U zu e e nw 


A DkehRE en (oficrey! -bewfit 010 prdeded upon 
conſent zodNparties ud eil . DIU nn n 
ed, was found null, in regard - "id Decree of whate= 
not bear that the 15 fi de ver conn, bear- 
ed thein eden. 80 Fes 299 patties 
Laur ie. The Lords found in — conſent, Sq . 
ah Napa vievk 8 br iH 
efertions ofiutvh i ebb fen y = 
party or hi proceruten}: extranecus to the od! 
iteps of pre, was not probative;” and chat the Fat 
parl. 1686 ordain ing ifterlocutts t& be ſubſcribed 2 
the judges, did nota kev the caſe. ' Fet bi atfibar off 
& proceſſur.orrdindinm” eſt teleries ; as if 2 party © Nel 
procurator declare he (paſſes from ſtich a Let 64M 5 
his libel, or veſtricta the ſame pro ſobv & trmpore, 8 
ſteps needi net be ſudleribed os party or lis pi 
rator. Fount. Dee. Brown. Confer 
judgment verified by act o the preſbyrery, - ſubſcribe” 
by the whole preſbytery, n not valid, unleſs figried” 
7 the . Jay, 17661. Kage) 

minute in i proce(® before. the Engl q o 
leribed by the judge, importing the — of vn | 
the parties, was not ſuſtained as relevant to be OE: 
being made ap half a year thereafter upon memory” os. | 
ly. Seals, {94 July, 1661. Buchanan: 

Mm. 3 A ccNInIEn, 
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7 A CONFIRMED — 8 
compeared and made oath, and accep- 
dif curate. ted the office of. tutory, vn found not 
- ſufficient of itſelf, without-further ad- 
minicles, to inſtru that Hunthill accepted the office, 
ſeeing acts of inferior courts prove not without à war- 
rant, except in points of proceſa. Stair, 31. Jan 
1665. Kirktons. 4 ſheriff-clerk's aſſertion, that a 
party accepted the office of curatory, found not ſuffici- 
ent, without the n 
Harc. (Tutors and Curators) - Dates n 
A Tor ICIAL, AL, ractoarion th. 
D ra oat not tw come. in 
the — by a wife ante 
Judicial rati- matrimonio, tho entered in the books of 
fication. a ſheriff-court, and ſigned by the clerk, is 
.._ .__ void, if nat ſigned by the wife herſell. 
Dur. 30 Jan. 1635. — diſpoſition of 
lands, bearing the wife's : conſent as liferentrix; aud 
ſubſcribed by her, but without witneſſes, —_—_— quar- 
1 by her after ber huſband's deceaſe, 


ſcribed by the ſheriff-clerk only, 5 
« ſhe c gry at dag de before the ther and ſul- 
< ſcribed the di without the R 


4 huſband, 9 oath, that ſhe — 
604 voluntarily, and ratified the ſame, having been 
pleaded as equivalent to her ſubſcribing before witne(- 
fes, was not found pi as not being ſubſcribed 


diele ratification, that ry was not. ſubſeribed by her, 
the party i Anſwered, By act 83. perl. 1% 15 the act 
af court ſubſeribed:: b the proper oſſioer is 
proof of the fact. Replied, The intention — 
act is not to fix what ſhall be underſtood a legal proof 
of a wife's judicial ratification, hut that a: judicial; ratifi- 
eation ſhall be eſfectual im law to ban any challenge up- 
on the head of force or fear. The Lords ſuſtainsd the 
objection, and found the act not probative: Foumt. 
15. Ke 1678. „ & to 1 HOTSAA 
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\ A SHERIFF having cauſgd # perſon enact - himſelf 
rare e, ey tee EY 
tices, and underbhy the law for mur- 7. * hl 

ny under 2 n this was not fan; 


found — ſubſcribed + Lai 
by the 6. reh, 1628. — 
An act of a art, bearing, That the party had 
enacted himſelf. cautioner to à defender in a 


proceſs, was found not probative, not be ing ſubſer ibed 
by the party, tho ſubſeribed by the judge and clerk, 
and a decree founded upon the act was found null, 
Stair, 3. Feb. 1674. Strowan: + . 
THE magiſtrates and council of > burgh having 
owned themſelves "debtors to à party 
by an act of council; ſigned only by the Al Wa . 
town-clerk; and not by any of them- 
ſelves, the act was found- fuſficient, tho not ſubſeribed 
by the: obligants, ſeeing it was a judicial act regiſtred 
in their court- books, and that the purſuer offered to 
prove that they were in uſe to enact themſelves after 
this manner, and to grant obligations by acts ſubſcr ib: 


ed on the clerk; and 1& pay fuch debts. Dur. 

23. Don Tents Relic of Pee e parties 
ſuing the magiſtrates of a royal — en the act 45. 
parl. 1695 fer repay s they had been 
decerned for in che late times for — — 
the Lords refuſed to ſuſtain the clerk's aſſertion in the 
decree, That their ſines were converted to the town's. 
ule, to be probative per ſe, this not bein 'atlus- officii- 
herein the cler s are to be — Aer 


—— of 4 debt due to their _— found | 
no ſufficientrconftitution of the debt, as it bore to pro- 
ceed on the report o a committee; and there was no 
evidence on redord that the committee did make the 
report, the act appointing the committee, an JO 
of Which was alſo: ed, being null as not ſigned b 
. of the meeting. Dalr. 261 3 1714. 2 
ORF of a commiſfion for- 7 
witneſſes being craved to _ Pape, — 1 
— Fat: this reaſon, That the des. J Ven. 
pans ere ſubſcribed. by the judge only, _ by the 


wineſſts, andohat, the: nepors — 
could not write tbo; :adbered:to 


and refuſed to louſe the depoſiciuns aten om time 
the mean 'of\ Prutasian being; mow peritieds - | 
9. Dec. 1684. ; 
ſoribecheny by care en and ů— ion 
judge who examinatithergd ther Lords neui dm lb 
„ 
inſoridn judge tobe mare) ohernant f funm u time 

| _ Founts: 2. Dee. mag Kina Ts. 76 my 


** 


Covitede 2g 7 Fir . 5187114 
A N ee K 3 out of the record, ſuſ . 
ficient to found a reduction. er ite in. 


femyitho' 
fun the party whairegitheqs cthevey tedauck; 


Het othe painatpaticeridbntgt be Wb) 
rev a des. 6 rg 9 ů — 
un | | 
| caſes, 3 i | 
5d 


Wallace. 
g an Sum — ptherderk 
12 1891 
a compriſing...” title, an bein — the 
4 copprif 40 it — | 
bęing only eee n 3 „ 
choſen pro re na, and; after Rhe comprilmg! 
was completed, an extract under his bund vas na bet 
ter than d under the hand of any other pri- 
vate Dur. 17. July, 1627 Ker. 
A WRIT. hyang in dhe King's regiſter, the it bear 
a not” regiſtration, may. be: ext , by 
Emntratf from» the: cler kregiſter, and ia:wopy: thereof 
the: public reh 2 Wil make: as great faith vas 
Aller. 1 n in improbations. 
30 Hadd.. 27 NM. 16 28 n e 
4 e Fits: Gor — ; 8 a * AN- 
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gue the ſame by-the-defender's . where 
or writ in terms-of:' the act. Dur. cy fi. 2 


Niſbet. In a. 


PROOF. 22 47 
AN extract of letters of „ 
tained a warrant for 11 
found ———— rag, Pete | Extratt; if « 
ſenger to lay on an arreſtment, and that /ificientwar- 
the party Was not —.—.— ram forvare 


letters . ] 


oy * : ? ma — £ 1 * - 
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Privats Deed, how | far ann 5 0 


| If probative agaioft Creditors of its one- 


-..rous Cauſe? . 

A BOND; bearing borrowed money, granted by a 
dankrupt — oomjunct and eonfident 

perſon, found to prove its onerous: —— 

cauſe; and it was ſound incumbent on @ conjul? and co. 

the purſuer of the reduct iom to redar - fidext [erin 


Hopepringle. - Die. 155 
* Dur. 22. June, 100 
pon the act 1621, of a2 
bond granted by a to his brother, bearing 
borrowed money; and of an adjadication following v 
it; the Lords thong, that tho* bonds inter conju 


22. Jan} 1630. 
28. Jan. 1625. 


may prove, if dealing in commerce appear, yet in 1 


preſent cafe, where no ſuch thing was alledged, and 
where, the creditor's circumſtances made it extremly 
improbable that he could have advanced ſuch a ſum, 

found the narrative of the bond not A. Fount. 


ONE having diſponed bis whole ze to his ſon- 
in- law, upon — narrative of 17 paid, whereby. 
he was rendered: ban the was f. f, 
probative, unleſs redargued/ by the — oath. 


Dur. 17. 1632. . A diſpoſition by a 
Jan. 163 — lpſion by 


Forb. 3. Dec. 1-707. -- MiLeerie 


3d ctrl ac, earl 
which he was infeſt, and in poi 
ſore the diſponer's circum | 
2 of his 1 was found 4 
ſtructed by production of the retired bond 
** for the price. Home, 15. Feb. 18. Ae 
ht granted by a bankrupt to his own ſon, 1 young 
iving in family with him, reduced as __—_— 
dhe, che f bore to be for ſunt of ,money-a 


_ caules, a 4 the defender offered his oath in Tear 
Dur. 9. March. 1639. bore Libs p 
216. 17755 2 B. A., wid enn, AO 6. A 
AF D. accompt, batwieen; an in 
and his —.———. contain many; articles for-a 
Hog courſe of, of time, paid. t0.third parties ahn dhe is 
Feen account, Wee. found: ta pruve its onerois 
. and to ſupport & bond granted for aba halaner, 
upon Which adjudication. Was laid, ſo: as te fave it from 
a reduction upon 8 the ac; 48Ts. Fan. 
+ 74 Anke, Rey wo ee 


| e pad Cp therein. — 
creditor was but g, teſis, — 

30; have . preſerved; the: retired. nds andi d inſtruit, 
that theſe debts were truly _— by: the (bankrupt 2t 
| 2 date of the diſpoſition; | de ing anſisered, That 
n creditor, would he but ag alatis teſtis, with 

d to his own debt, they: would be'coneurring un- 
s with, regard-t0-ghe onergus-capſe-iin;theraiſpeb- 
5-3 and there could lie no obligation.ane the the defender 
VE en red bonds un fo log time as a reouc- 
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ſt mim, 150 nets debts le re! 


fa Wl tion mi 
ing ar the dass of the diſpeſrion p ieſelf, unleſs" 
redargued by a | a proof Stair, * Jan. 1672 " 1872. 5 
Robe rtſon. A dil — brother i 
bearing to be for ſe of certain ſume, bus by bane? 


curity 
was found ſhicienthy aſtracted} by product ion "of the” 
bonds, unleſi che- purſuer would offer do prove, 
me common debtor WÜ Is 1 inſotvent, ''or ho 
and -repute'; when he theſe bonds to nis 
brother. Here chere were no ſuſpicious cireomſtanices 
founded on, other than the conjunction itfelf; and? 
ſach a proof of the onerefity were not held anelenr, 
il commerce would be barred amonꝑſt relations: N 
night be faid, that even a proof by Witneſſts of the 
Actual dehivery-of the money would not be nt, 
which, might-be»done- ſintulttely in order topo ores 
bond, as We l/ 28 4. bond be inte d e 5 
to ſupport a diſpoſitient 2 Fed. 17 f= Rache 
AN Mea 58 bankrupt to 4 con 
and confident perſon, bearing eee 72 2 
beg derifion) —_ 
the afligheeys MA pr eee 
n+ ¶ and tliat —— 2 
on v be for no juſtꝭ or: never Cafe 
zoe, tire; andhervfore; that the uff 
em Wl the juſt and 
wb. 1622. — nt 7 5 har 
be took the aſſignatien for behpof 
vas a credit to che- bunkrupt: the Lords ſuffainetthe 
ante : ſſignation; thο Aiſenf hr A the deed. 
ted} Hope, ( De evetdireribirt ) 20. Feb 547 : niſton. . 
dn An aſſignation made by 2 bankriit to His vrorher, bears” 
ing to be for ſecurity of debts : oing 5 rel 
dueible, unleſt e aher wotild iniſtruck, 
than by his on ati that he vis credhor. Dor. 
20. Jan. 16% ee Stair, 15. wy," 
1670. Hamiſton:"" che, un 1h el. 
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of — —— in rc to his brother, which he 
: offered 


ed b 1 to his wiſe, duri the 
in 5 eee F an TIT Frags, © 
whe the huſband had cancelled, was not —_ 2 
tive of its onerous cauſe; and therefore reducible, in 
ſo far as exorbitant. Stair, 19. Jan. 16 76. Stanfield. 
A lucrative tack, ſet by a bankrupt to his father, 
bearing to be in implement of a le made, when 
the lands were diſponed to the now ban are _ con- 
tract of marriage, found nos to Prong 771 one 
againſt a creditor. Dur. 24. Nov. 1626. 
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* * 


1 BOND, bearing borrowed money, 6 Gly. 
conjunct nor con- 


who was neither A 

Where the Sad is dent perſon, 

in favor of a per- nounced rehel; 

in neither con · thas: en. rs ond pre 

juncſ nor * Inn cauſe A ainſt r 17 55 
dent. „ clauſe of ba 


Stair, 28. June, 7 — | 12 
The narrative of a diſpoſuion, be for ſums = mo- 
ney paid, and debts undertaken of the diſponers, con- 
farm to an inventary, x gp ſufficient to inſt 
the onerous cauſe agai upon the firſt 
clauſe of the act 1621, the — not 8 conjunct 
and confident perſon: and the Lords, would, — 
much as burden the diſponee heir with, SP 
of the inventary ary io. 43: 27 — "rotte! 
— in 2 reduC jon, upon the 1621, of a | 
on, by a man who had no children, Kha ole ue, 
to his neareſt relation, a couſin german, bearing, for 
{-g of money, and for other cauſes an confiderations 5 
e Lords, the, £ 9 ny Was, ook! * n: 
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obliged toinſtru& as onerous Left Stair,” 15. Feb. 
1676. Haide... d Ur Ta N 
AN offifthdiion'of's bond to'a 6 perſon, 
nere 3 wert, ras en eu 
vot to prove” its onefbus cauſe th bar g nation fs 
compenſation 1 the debtor, dnp Pha 
tho the liquidath poſteriur to che  onfidint | 
aun of the afſi ation. + Stair; — N 
8. Jan 1676. | D ſecond 
diſpoſition of che fame fubje&t-to'a con- 0 
junct and eumfident perſon; n 
pleted by Midefrnent, bearing "0 onertus dee hi 4 


ofition,* but to it, found 

the oherous cauſe; for both, = 
were meant as donations; and if the Hrſt diſponee wa 
preferable, the fecondl diſponee could have it in f 
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jf, wh 
the bon  "F6rb: © 4 fs 5 1706. WII. 
om one to his broner e uz 
rds cauſes, was fomd re- 
ducible 1 c — Ur the diſponer's* Who cates, 
creditors;Zufileſs the diſponee | would ei- Ken a con. 
ther inſtrutt an ante cedent onerous cauſe, u ee | 
or condeſcetit-upth an eftate in the di. 
poner's perlen, free of incumbrances; and. able ta 
all*the Yodts. - Fount. 18. fave, 1712. | 
| | cat are e. junct perſoriss 
Jan. 1695. 
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